
l X

V()lumc 55(2012)

CONTENTS

I N  M E M O R I A M

JuStiCe'「 OshilirO Nakalillla(1925-2011)… …………………・…………………………… ざんと″々 /ゲ】初77夕ど   1

ARTICLES

RECENT TRENDSAND CHALLENGES OFTHEI〈 研JURISPRUDENCE

Sonlc Obscnrations()n Recent Trcnds in thc｀弱そ)rk()f the lnternational

Court ofJustiCe ……………… …………………… …………………………………………………耳祝g//7抑,7・7資とそ''   イ4

Substをintivc Appli(ごabl(]Lを1恥rn Consenstlを1l J(ldiClをえ1」tlriSdi(ごtion,and th(f

Public lnterest in lnternational Litigation.、………… 文4texa″2冴θr O,lαたんθ′rrsんでi17,  31

The Principlc of、/2 r ttι7ミ$びrrび夕んクin thc lntcrnational Court ofJustiCCi

With RcI‐crencc t()Recent Decisions ….Ⅲ…………………………………… 7初たク″θ Sttgゲんク,lι7  77

ニクβO侮77θ Д冴枠ケ77於け化ι″ケθ″′冴θ7rr、/俗 ″び2 in the lncidental Procecdillgs of thc

lnternational Cotlrt()fJustiCC …………………………………………………………… h /`0″0み夕ざ夕たクダ 110

The Legal Signincancc(】iven to thc Security C()にlncll in the Court's

JLlriSprudencc sincc Lockcrbie Ⅲ………̀ …………………………………………………… Ka″・θ′Wo〃こッ″ざ 134

0bllgation to Protcct tllC Environment in thc IQI｀s Practicei

To What Extentど智ク0772″2岱?…………………………………………………………】物ざみιんブ/θざんなどrrr 176

Standing of a Statc in thc Contcntiotls Procccdings of the lnternational

Court ofJustiCe_一 JtldiCial Procedure()n the Basis oftlle Consent of

thc Parties and the I)eveloplllent of lnternational Lcgal Rules to Protect

the Conlll■on lntcrests of thc lntcrnational Colltlmunity as a l瞬 /hole or as

Establlshed by a Treaty一 一 ………………………………………………………………… 逮Q″ たο Kaιどク″o 208

Thc Repercussions of theとクσ″1ク″冴」udgmenti Rccent lq`チtirispttdcncc

on Provisional出Ieasures.……………………………………………………… ン1複,みグックたケ五θθ―F枕,タタ,20″0 237



σO才ヽ“協 電ヽ

NEWJttESE RULES ON INTERrWATIONALJURISDICTIoN:PARTTWr。

ActivihアーBased」 uriSdictiOn Of、 lapanese cOurts_A Bold but unnecessanr‐

r)epatture―  …………………………………………….…………………………………………… ybsゎ グクたダ、6夕?2ク角ク 263

1nternational Civll JLirisdictiOn Bascd On the Place Of the TOrt

…………………………………………………………………………………………………………………… ハk,z07927五 クaa 287

JuriSdiCtiOn ovcr cOnsunlcr COntracts and individual Labor～ Related civll

Disputes … …………… …………………………………… ………………………………………… 7夕冴asんびKa72Zクたダ 3o6

Jメぜ劇Ⅶ益E COttT C矩 ,ESいいoい 州 G巳 婿TASIAN C]『吃ENSAND CORPORATIONSi
P A R T  O N E

La■「Appllcable tO PcrsOnal Status

bcfOre,チapancse cOurts(… …………………

PUBLIC INTERNATIONAL L寧 岡/

of Korean and Chinesc Nationals

………………………………………………………… 】クγοん″sarοわ 323

孜)wardsン ″s(乃 %″物 oアなク括カタ″―一A Note on Critical ConstitudOnalism― ―

… …… …… … … … … … …… … … …… … … … … …… … … 孤パんグた,M軽 ク777グ

Enemy and crinlinal― ―Analysis()f the Different Structures of Legal

ProtectiOn―  ……………………………………………………………………………………………………… !&″拓α式、ミんダ

PRIVATE INTERNATIONAL Ltty

Changing Private international Lattr in China.…………

JAPぶ ESE DIGEST OFINTERNNIoNAL L寧 丙/

Japan'S Responses to thc Misslle Launches and thc Nuclear Test bv the

Democratic PcOple's Republic Of Korea(2009-2010)

……………………………………………………………………K()icんグMO″そα復賜and ttγο予物″2ク7770″0 456
助 sク″物ク792?″rク77r/И″772Sご̀ )″〃OF― 〃″Nグル をクク″cん容 ″Orん ?〃 なん 膨 クS2デ″ゎθ″r
P″ ο/Nο ′ゲ″σク″ο″ ―_ざ

″た夕oρ ?/″″つ夕7Q〆 ざみ字パ ク″冴 И″″σ″q/r―
― に'7冴24呼″0ク″グ

ハ物cルク″五秀″77g__「 rOク″γ ο77ハし″―P,力οろを物 rブο夕?ヴ
｀
・Vで″cルクダwをっ ο″s―一 P″ο恋 な

一ヽこ物 〃クr?″物/σ 。クタ7r?″772αクsク″θs一 ―σ`)〃θ伊グをゼ 批修クs物″θs o/rみ θ こ|,2カθ冴 1 1ヽク″ο″s
― β″″冴″″tq戸orc??/ に`/72rr?グNa″。72Sざ?ご″ダブ4)'こb2777C″アズ?5ο/″rブο″s__Nα ″グο″2/
F物タル物θ″rr/″ο夕?てメ [物ヶ″〃対″rブ0″s最 ?σ″″そ,'6οZ〃2'′ズcsοブク″ο″s_ょ 想ク/Cた'ク物 σ″″
げ 772ゥ2crグο″ヴ こレ″官oⅢ一 ズなんナヴ r72夕70Cθ72r PクN客 ?_衡 切sθ″″ヴ 用電 Srク恋

371

403



6'0内7E卜 踏    xl

The Crimc of Attgression:Amendlltnt ofthe Rome Statute ofthe

lnternational Crinllnal Court … ………………………………………………………………………… 約 0刀 拓αブ 487

物ル″″クrグ0″クプび″777″%ク′ごοを,77-こ ″初?(アz争筆71θSS″0″― ス/77θ句冴初θ″″げ
｀
rゎ?ズο777ご

ざ物″クrtj__貿 θ"θ復ィア rわθズ0初 θS物 ′物rt2__ス 初θ句グ初θ″rP″ οσθ冴″/?`ァ :町′ル〃αナ?化zプ

酔ea″,岱 ― ズ釘 タケ解物2れな乃″ガれ″ヮ
ーガ″わつ 竹?げ

・
ク″力物θ″冴?冴〕イタプ″Frr″″ ′7湾 ″4γ

―

S″ク″″sブ″ ク 〃″ブ′〃冴 ?物 /r/・θクタ ヴ tS′冴 αPクガ″岱 Dθ ″ノブ″gr/7θ ズ″rダたご″r′(,″げ r″S

Иttθ脅冴物?″r_助 クチ″s″″ク 7ル タゥ rpyF`″S rvc)″S物 ″ 月ク″ケ谷 ― _4冴初なざ″̀り″rP/4` れ` '揖クル

Яα″″容4乃/ク″九722θ72冴?冴〃″ル″物rθ/r7″酔θクたs― r″″θ?竹 物″0″ ?/ 7`'で″″″谷

CASESAND ISSUESIN JAPANESE PR品 仏rE INTERNATIONALIAW/

町nproper Appllcation c)f「oreign La品アs and Final Appcalto thc Supreme Court―一

The Supremc CourtJudgment On肺 larch 18、2008

B00K REヽ ■ごWrs

五クブ?0わ αたα″んθグたグroスbた物sクグんο一―」てoたたク″o Koたクsクグたク物sん″たケたク″れο,てγorFr2をど0

殆物を″ケ物 Gθ%冴クガたたグてoた″ざクグわο、″な%gθ″P筋炊9s容″[WCapons Of Mass
Destruction and lnternational La恥■王mplementation Process of Contempora守

International La恥工throLlgh thc COllaboration bcぃveen states and lnternatlonal

NtrOnitOring Organsl,by Tastuya Abe Tokyoi Toshindo,2011.

Ha″ 冴うクcカル タ″なCんθs Ha77冴θな―を″77冴'Z″″才ざびわ孔ルs/θCん″,by Harald Baum and
Moritz Balz.K6ini Cari Hcymanns Wを rlag,2011

rれ物ηg″みルご物′″物拓ク′控 rli″qgθク%グF72″冴ルc″筋夕′P/こっθ″7,Cdited by KONO
Toshiyuki“Anぶverpi lntersentia、2009.

盟)θ抑?タタc″り
rど

ノrれ夕9″物 五ク伊SO%筋 θP仰 ″θ伊グ0″ ヴ σタブr2r物!He″ 物gθ クれ冴

力θ Pttθsθ″α″0″ ヴ び物″物物 〃万θ″物gθ ″れ筋θ27s″ 6θ%テクリ ,edited by KONO

Toshi予■lkl.LeFdeni Martinus Nlチ hott Publlshers‐ 2010 … ………………,7初 〃グο Scopク zzケ 533

2やけみο物 物グοスコg″杉ルKaを )ノ0み0″ 0さをレ2rツο Kattαガ[Maior ISSues on LaRttF of the Sca in

Japan],editcd by Tadao Kuribayashi and Takane Sugihara.Tokyoiヽ ■lshindo,
2010.…………………………………………………………………………………………………………………… Ke句方夕″οN代わグタタゥο′(, 540

物θ ttec物″οれげ r/′年Fク″0打冴θ容ク%グ物″″″α′″ο″ク′σ″物″%ク″迫韓 ο%Sわグカゥ,by
HiroIIli Sato.Heidelberg:Springer,2011 ..…………………………………………̀ントイガな物θ F7/2クzク脅2ど う43



Xll σOハ7駒 四ヽ

絶 たク打θ%gク う聴ク々 物純″Cわグな貿/ο
__貿 ッοゲ拷すたク″?″′ο斉て,た物s,なοsんグたゲんο[Does the

UN Create Order?― ― International TerritOrial Administration and the La品 アof

international C)rganisations],by Tctsuya Yanlada.Tokyoi university of Tokyo

Press,2010 ……………………………………………………………………………………………………………、/″77 Maな物た物脅2ク 546

r″″?竹 ″グ竹g必 泌?i・c′οめク′な夕″ο″ヴ
｀
アタクル/F2ご″筋ク′Pれっθttγズなんなα物グスびごgss ro

虹eググcグれθs‐by]HirOkO■ lamane ()xford and POrtlal■ di Hart Publlshing,2011

………… ……………………………………………………………………………………yι″竹″ハ吻物 クタ'rr 548

JUDICttLL DECISIONS INJAPAN.… . 552

I. Public lntcrnational Law

Sendai High Court‐、】udgmcnt‐ゴtlly 1 2、2011 ………………………………………………・・……………………… 553
βダθクたす77g″″οクガa″ダ′力77質ク″/2冴ご̀)″7777r″″gr/9 ヵ々、た,′

力rん♂P2r,pοs?てァズ?をでク″7?g
6″797″″クアスcな一 Frθσ冴oク7(ァ巳Np′?幅″ο,7-乃 rダ0ル79げ

｀
rわθrσα?ズ_.4″たたノ7げ

｀

力26b″s″″ク″o″げiルつク″

Oita District Court‐Judgment、october 18,2010.………………………………
助 θズなんrヴ 炉b換 力資″ 】ヽ物″ο″″於 r`)ズ?ご″をで Pク みアケcス 良畝マクれcα 一一 月,イたた下

肋 ?Pzィ わブた 光Nな rrr″c?刀 ご″一一 ス7Tたブヒ下 2デ ク″冴 アイry,。 だヵ ?び 。″ざ〃rz″″(り″

Й″″c′?s212,9ク″冴77r7,てァr/9θ F(タパこア

…………………… うう6

7″″r/ノ(プ
｀

砿 /η″″一

Hiroshima Distttct Court、」udgment、Malでh23‐2011 …………………………………………… 56o
駒 ?貿 なみr″Oa),そ ″冴?″7ルク′60物 ″″ク″たクr″0″ ゎθ筋セθ″ ク、物れrt9″びθグ /777″クた ク切グ灯ん/

灯?′・‐ 夕″?財 一 ス″挽 ノィr、;)げ r/7?■ccPR― 刀う体αヴ 加 ″″ο″

II. Privatc lntcrnational La恥 ア

Tokyo High Court,、チudgmCnt,Dccelllber 21、 2010 …………………………………………………………… 566
月の/777ク ″0″ ク″冴 アクア〃 ヶッ ザ ス カ グr物 ″0,?刀 (q/‐2?772?″ 恋 ― Cο をで r″ ″″gLク αⅢ

ヴ Д 7‐r9グr物 ″。″2

Иg7セ α物 ?夕体 一― И カ ブr物 ″o,?И g竹 ?″ ?7体 ガ″ 乃 ″物 6b″ rttσ な _6o″ s″物 crグ07?Qだ ヵ ?

スル″托材グο夕?々 竹?797θ77r

lntellectual Properhア〕High COurt,Judgillent,NovemlDer 28‐2011 ,…………………………  569
И勉9ルCクわ′?五クタ!、乃, ク々つο772?srたつク″?クてθざび′クカ″βクsθググ″戸の夕でな″こ'(2皮)'rなわr
r托 ″ヵ督 θ″ θ″r十 一 こ″ ルガ″ 6C,777pθ ″″077β ″でを'?77″ 0″ ス C″ 一― rrrガ御 ク″θs?こ Lタ ザィ胃んすとr/72'一

野で 挽 竹ブ_阿 うθスcr o″σθ″?物 ′ズ″たls、乃″4秒 /ケcク″ο77ヴ
'た

ク″S

Tokyo District COurt,Jud宮 11lent‐FelDrua呼 15、2011 … ………………………………………………………  572

r77″θ/″ク′″ο77クアスカ″物rグο″_命 夕?sカャィcr″0″ザИヵ″r物″ο″々 解?772θ77r一ガ/77pγ々777?″″
6ο切″物 伊 __7792万 o″ ブー σ?″α物 ′ズ″ブ祢 乃 /約 妙′ダσクrグο″ げ

｀
Zク2パ ー ざ冴っル777θ″物′

て物′体ヴスカ″物″0″とクでた,一Д力″物r″o″んク後,ヴ2θα;



σO」ヽ 7駒 柏雰  Xlll

Tokyo l)istrict Court、JにldgmCnti距larch 28、2011.………………………………………………………………… 577

脇 筋 ガr3,ザ 戸(文々 ″ル を /77?″本一 つグを,o/ごご-6bttθ
げ

｀
ビル″Pttσ?冴を′々 И〃たブα FF8`Jク

ー ズ容木″″Fガ ィ b化I夕″g″″げ
｀
ク戸r) な々″/ユrしな′,2α″′ク″冴角″み′た 魚)′グq)'

CHRONOLOGICAL LIST OF TREATIES AND OTHER INTERNATIONAL

AGttEMENTS CONCLUDED BYJAPAN IN 2011.… …………………………………………………… 60う

1)OCUMENTS

I.  1■catics

BAHAMAS

l   Agrecmcnt bet恥 アcen the(3overnment()f、 十apanをlnd thc(3overnment of tllc

Collllllonwcalth of the Bahamas for the Exchange of lnforlllation for thぐ

Purpose()f the Prevention of Fiscal Evasl()n and thc Allocation()f Rl恵hts()f

Taxation、vith Rcspcct to lncomc of lndividuals ……………………………………………………………・ 608

EUROPEAN UNION

2   Agrcement bctwveen、 lapan and thc Eur()pcan Lini()n()n tWlutual Lcgal

Assistancc in Crinlinal MIatter、 ……………………………………………………………………………………………………  618

HONG KONG

3   2生grecment heは 、「cen thc(3()vernment()f、十apan and thc Government ofthe

Hong Kong Spccial Adillinistrative Rcgi()n()fthc Pcople's Republlc of China

for the 2代voidancc of正 )()とlble Taxation and thc Prevention()f Fiscal Evasion

with Rcspectto Taxcs on lncome … ………………………………………………………………………………………… 630

1 N D I A

4. Comprchensive Econ()lllic Partnership Agrcement bcぃ ぃreen_チapan and the

Rcpubllc of lndia.………………………………………………………………………………………………………………………………・ 651

KAZAKHS■ 代N

5. Agrcement betn/‐ cen the(3overnmcnt()f、 iapanをind the(3overnlllcnt of the

Republic of Kazakhstan for C()operati()n in the Pcaceful Liscs of Nにlclear

Energy.…………………………………… ……………………………………………………………………………………………………………… 704

KOREA

6  Agreement bet、 veen the(3overnlllent oft,apan and thc(3① vernment ofthe

Repllblic of Korea on Archives.………………………………………………………………………………………………… 712



XlV  σ O舟輸 町

RUSSIA

7   Trcatt beはveen Japan and the

Assistance in crilllinal Matters

RLlssian Federation on Mutual Lettal

…………………………………………………………………… 7 1 3

T45

SAUDI ARABIA

8  COnventiOn beはvecn the(30vernillent ofJapan and the Government ofthe

Kingdom Of saudi Arabia fOr the Avoidance ofI)Ouble TaxatiOn and the

Prevention Of Tax Evasion品 アith Rcspect to Taxes on lncomc … ……………………………  722

USA

9  Agreement lDehreen、 十apan and thc tinited States of AIIlerica C()ncerning

Nc覇 /Speci21肺 Icasures Relating to Article X3亜 アヽOfthe AgIヽeclllent under

Article VI Of thc Trcatt Of Mutual cOOperatiOn and Security betwecn」
apan

and the United states()f Arnerica、 Rcgarding Facllities and Arcas and thc

Status of L〕nited States Armcd Forccs in、チapan.………………………………………………………………  742

II. National Lcgislzlt10n

Act on Special出 Icasurcs COncerning Cargo lnspectlons,ctc

Pursuant to the Lすnited Nations Securihr councll Resolution 1874R etc

III.Othcr Documcnt

Arrangement between the lntcrchangc Association and the Association Of East

Asian Rclations for the Mutual Coopcration On the LiberattzatiOn,PrOmotion

and Protection of lnvestllnent.………………………………………………………………………………………………………… 752

ACTI■/1TIES

I. Activitics Of thc lntcrnatlonal LawAssociation OfJapan
766

772

782

785

793

II. Activitics of RclatcdAcadcnllcAssociations in Japan.………………………………

INSTRUCTIONS FOR SUBMISSIoNSTO THE JYIL.… …

TABLE OFTttTIES AND OTHERINSTRU出 IENTS


