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WTO Disputc Resolution as Arbitration

lヽasuhei Taniguchi,Professor Emeritus,Kyoto University

The WT① 's approach to dispute setticment cxists as a hybrid system.In particular,

lt incorporates rnany aspects of both judiCial and diplomatic IIlethods of resolving dis一

putes.Its diplomatic origin is undeniable,but acadcI11lc obser、/ers are incrcasingly rec―

ognizing its“judiCial"character as、vell,

The systeln's diplomatic Origins are secn in many structural detalls Thc Panel and

the Appellate Body are not Organizcd as independent decision lnakers llkc courts,but

as stlbordinate to thc Dispute Settlement Body(DSB)consisting of allthe WTO member

states.There must bc consultation beぶveen the parlics prior to the initiation of forrnal

dispute settlcment proceedings before a Panel rviorcOver)there can be rnediation assis―

tance by the Director Gcncral, although this has not been used yet 必 【rnicable sct―

tlementis favoured in that Pancl procecdings can be staycd up to onc year uponチoint

requcst by the partics,Additionally,in contrast to public and bindingチudicial decisions,

Panel and Appellate Body proceedings arc confldential and enforced through voト

unta均′COmpllance encouraged by thc corl■Inunal prcssurc of regular sunアclllancc by

thc DSB

On the other handぅthe dispute settlement process has rnany charactcristics of aチu―

dicial procceding.Adhering to the principle of compulso呼チuriSdiCtion,a Panclls auto―

matically established,cven against obieCtiOn ofthe responding state)and itlnust decide
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the case before it`Unllkc Other international courts, most notably the lnternational

Court of JustiCe,%0″―カタクθ″iS prohibited.The panel lnust address a legal lacuna,and

cannot silnply disnliss the case if the la品アis uncicar.Also,the burdcn of prOOfis quite

irnportant in Panel and Appcllatc Body proccedings,Additional sIInllaritics to judiCial

systems include thc abundant participation of outside lattγers,the strong precedential

valuc of previous Appellate Body adopted repoAs,and the enforcemcnt of adopted re―

ports through the threat Of cOercive retallation by DSB members.Thescチudicial charac―

teristics of theや`/TO dispute settiement systcIIl tt10恥′the nュle of lattr to achicve恥アhat

otten、would be impossible through diplomacy,such as a small country prevalling over

a large country

Certain special features of the WI「O dispute setticment process are colllinon to

some national or supranational(θ .g,European Court of」 uStiCe)judiCial systeHls as

吊アell.These includc the lack of a`(casc and controversy"requirement and the related

allowance of“ as such"ciairns(so members can challenge other rnembers'legisiation

and exercisc “abstract control" as in some national constitutional courts and the

European Court of」 uStiCc)and the llberal paAicipation by third party states Some fea―

tures ofthc WTO system)howcver,arc tlniquc to it and not found in nationaliudiCial

proceedings,One spccial featllre is that lllember statcs bring clairns against each other

on bchalf of their traders or othcr entities,、アho do not patticipate cven though they

are the real parties in interest A sccond feature is the principle that Flnal decisions are

non―retroactive`

Thc｀瞬TO disputc sctticment systcn■also incorporatcs lnany characteristics of arbi―

tration systems, although they are not as ttridely discussed The Wtt「O dispute set

tlement system owes its existence to thc Dispute Settlement Understanding(DSU)1,

conceptually sirnllar to a contractual arbitration clausc agreed among thcヽ 商TO member

states outlining its framettrork.The tterllls of referencc"dictating thc scope of a Pancl's

inquiry are ttpica1 0f thosc used in arbitration.2 MOrCOver)thc DSU itself rcfers to

various types of arbitration.3 0utside ofthe DSU framework,arbitration has been used

in the EC Bananas dispute arising out ofthe Doha agreement 4

M/hen the entire Wtt「 O dispute settiemcnt process is compared 品 アith national

systems of dispute sctticment, wc ind some parallcls. In the national systclns, it is

l  Undcrstanding on Rules and Procedures(3overning the Sctticment of Disputes,Apr.15,

1994)Ⅲlarrakcsh Agrecmcnt Establlshing the World Tradc Organization,Annex 2)thercinafter
“
DSU"]

2  ゴみ″冴)at art 7.

3  五♭ヶ冴)at arts 2113,22.6 and 25j

“
 Jan BOhanes&Huntcr Nottage,“ Arbitration as an Altcrnativc to Litigation in the WTOi

Obsenrations in the Light Of the 2005 Banana Tariff Arbitrations,"inモ 低suhei Taniguchl)

_Alan Yanovich&Jan BOhanes(edst),野姥 レ箕9ケ物筋θr慨 %ゥ茅容″6θ″物?rDチジ物″髭″〃θttθ%ち

ミ鴫 0すブク″″οttsク%冴Rc8″ο切ク′徳ηヮケ″スsケα(2007),p 212.
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always possible and conllllcndablc to settle disputes arnicably)and a systelll of arbi一

tration is avallable outsidc of formal litigation for that purposc. In the WTO disputc

settlement systelltl,the main lllethod of dispute resolution is certainly the process be一

ginning恥
′ith a rcqucst for establlshment of a panel and ending with adoption of a

rcport by the DSB Like national systcms,hon/‐evcr)arbitration remains a viabic alter―

native 5 signincantly,the resuiting a恥′ard f‐l・ona such an arbitration is treated llke a Panel

or Appellate Body's adopted report at the compliance stage,even though forlllally no

stage of adoption exlsts for thc arbitration a■rard.6 This scems comparablc to thc cn一

forcement of arbitral attrards in national iudiCial systellls.

Thus,the prcdolllinant WTO disptltc scttlement lllechanislll, involving thc Panel

and Appellate Body,appcars to be the t‐ tlnctional equivalent of a forll■ai national ju―

dicial systclll rather than an arbitration and ncgotiation system Ho品アever,there is no

overarching sovereign po恥 /erin thc WTC)and)therefore,its ludiCial character cannot

be cxpressed in the same恥 アay tt in a nationai system Vヽeak enforcement is an inevi一

table fcaturc of thc WTO systcn■ )恥「hich exists in such a sovereign―less universc.It is

certainly品「caker than for each state's ludiCia呼,but it is uniquely strengthcned by thc

norllls and practices of the international corlinunity ln short‐lt docs not lnakc scnsc

to discuss恥アhcther thc 商`TC)dispute settlement process is charactcrized as“iudiCial"in

the ttme sensc tt the sovereign function Of the state's courts is consideredチ udiCizll

lnstead)truth is that thc cntire WTO dispute settlement system is ciosest to arbittttion,

as a primordial brm ofiuStiCC cxlsting bcfore state sovercignty formalized ludicial prO

cecdings over the coursc of human histoqん

IntcrnationalAfbitration at thc ICC Intcrnatlonal Court ofArbitration

and Problclns Iあcing Arbitratlon Today

Toshio Sattrada,Professor Emcritus,Sophia University

Vicc Chairman of the ICC International Court of Arbitration

Founded in 1923)the ICC International Court of Arbitration(hereinatter“ ICA"or

“
Cou虹

")providcs faclllties for arbitration and mediation of international investlnent

disputcs and various types of cross―border business disputes ln 2006 it rcceived 593

ne恥/cases in品「hich a total of 80 statc and parastatal partics and several intergovern―

mental organizations、verc invOlved.

5  DSU,s24p拓 ク nOte l, at art 25 Note,ho恥 アcver,that this arbitration provision has ncver

becn utilized by any parties cだBashar出 falka 市ヽ1,七△虻bitration and the World Trade Organizationi

Thc Forgotten Provisions of Articic 25 of the Dispute Settlelllent Undcrstanding,"ル ク″%α′

げ 力り″″れク″ο%クブスタ少″″ク″″077,V01.24,Issuc 2(2007),p.173,sCC also■ lasuhcl Taniguchi,
“ThcヽWTO Dispute Settlement as Secn by a Procedurallst,"6b″ 〃F22″″%ク″0物ク′五ク貯sOク″″クア)

もヽ1 42(2009),p 10,footnotc 57

6  DSU,s%ρ 拓クl■OtC l)at art.25.4.



Иご771/7ZgS 907

Adhering to thc principlc,“La Cour nc tranche pas elle―lnemc ics diffOrends)"the

ICぬ【never decidcs caces,but sirnply oversees the品アork of the arbitral tribunals

Dra恥′ing up of terIIIs of refcrencc and scrLltiny of draft a吊アards are salicnt character―

istics of ICA arbitration

At thc colnlnencement of arbitration,thc arbitral tribunal and the parties dra吊アup

a terms of rcfcrencc to dcinc the clairns,rcllcf sought,and the issues to be deterlltlined

and arbitration can colllIIlenCC Only after this document has been prepared ln de―

ciding cases,the tribunal applles treaties,declarations,customatt intcrnational law,↓ex

777θ夕んCクナ0″クand relevant domesctic laws At the request of the parties the tribunal rnay

also decidc a case cχクθ夕筋οσ′あο72οt When the trib■lnal has completed thc draft a恥アard,

the tribunal lnust subn■lt it to the COurt which may ordcr changes as to the forln and

may also suggcst IIlodincation of substancc of the draft a恥アard The most cOnlrnonly

choscn places Of arbitratiOn arc Paris,Geneva)Zurich,London,Nc恥″York and BI‐tlsscls.

Additionally the ICA acts as appointing authority、卜rherc the parties wish to resOive

disputes without the help of an arbitral institution such as ICzへ

JudiCiallzation and industrialization are lllaior prOblclns of arbitration today.

ArbitratiOn,institutional orク冴みοc,unllkc litigation,should be nexlblc and must

remain personal senアice of arbitrators.

Thc Signttcancc of lntcrState Arbitration in thc Contcxt of thc lnstitutlonallzation

of lntcrnational Dlsputc Scttlcmcnt Proccdurcs

JuniChi Eto,Sophia University

The interaction among the multitudc of present international arbitration proce―

dures and their relationship、vith compulso呼 judiCial or quasi ludiCial alternatives is an
interesting and complex area of international relations Thcre are currently many

品アidcly vattFing forIIls Of intcrnatiOnal arbitration The uN Convention on the La、アof

the Sea(uNCLOS),provides for arbitration bebrc its Own arbitral tribunal as well as

recoursc to the lnternational Court OfJuStiCC(ICI)or the lntcrnational Tribunal on the

La恥′ of thc sca(ITLOS)for rcsOlution Of disputcs Sil131larly, rnOst Regional Trade

Agrccments(RTAs)establlsh arbitral tribunals for tradc and invcstrllent disputes,though

these disputes could alsO be subiect tO the WT①'s dispute setticment mcchanisms ln

thesc contexts,the role of international arbitration sccms to bc changing

Sincc the beginning of【」NCLOS t■egotiations,there has been sOme concern about

the possiblllty that arbitral tribunals lllay undcrlnine thc unity and uniforrl■ity of inter―

pretation of the UNCLOS Some commentators on the Sο クカθr″βブ″ヴ %物 れク Case7

suggested that thc arbitral tribunal、vhich decidcd that case lacked the same degrec of

Sο物筋θ″/7どア2/毎″物″クCases(New Zcaland v Japani Australla v」 apan),International
Tribunal for thc La恥アofthe Sea,Order Of August 27,1999,Rcquest for Provislonal帥Icasures,
クフラケアクあブθク″<httpt//w、v恥「un org/Dcpts/1os/1TLOS/Ordcr―tuna34 htlll>
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institutional corlllnitment to the text and principlcs of UNCLOS as thc ITLOS品アould

have displayed,had it decided the casc、 They suggested that the β′クθヵ″pancl gave

preference to the scttlement of relevant issucs over the integrity of trcatt interpretatiOn.

Although this cOncern has not been supported by cvidencc)it remains to be secn

恥アhether arbitral tribunals tnight contribllte to confusion and disorder in uNCLOS

interpretation,

Concurrent dispute resolution procecdings under an RTA and the WTO have became

a real problem in somc MERCOSUR8 disputes Niost RTAs provide for a chOicc beホ veen

several lnternational dispute resolution procedures But such fortlltn selection provisions

are not sufflcient tO excludc thc possibillty that a dispute lnight be resOlved cOncurrently

by multiple arbitratiOn panels.If an arbitral tribunal prescribed by a RTA rendered a

decisiOn different ttOm that of thc汚ヽアTo panel,adjuStment of thc arbitral a品アards恥アould

have to be lnade by the parties concerned.

Becausc Of thesc cOncerns, present international arbitratiOn must fulf11l its duty to

support existing dispute scttlement institutions and rllust further dennc its functiOn as

different from that Of traditionalクグわοc arbitration

AppllcatiOn and Function oflnternational Law in ICSID Arbitrations

Toshitaka rMOrikawa,ヽ lokOhama National Universi呼

Untll the ttniddle of the 199os,mOst arbitration cases of the lnternational Center for

the Scttiement of lnvestrllent Disputes(ICSID)、 アere brOught under arbitration clauses

in invcstrllcnt contracts一―concession contracts,which often included these clauses,

arc a prilnc cxample Atround 2000,ho恥 アever,arbitration initiated on the basis Of intcr―

national lnvestIIlent agrecments)such as bllateral investrnent trcaties(BIT)or a frec

trade agreement's investIIlent chapter,has drastically increased,It is恥/orth exa■lining

how international la吊/applles and functiOns in this ne吊 ′area of arbitratiOn,an area

whose legal rules are based upon treaties rather than cOntractuallanguage Thc a吊 アards

and decisiOns of ICsID Arbitral Tribunals andク 冴んoc‐cotnrnittees,particularly in cases

恥アhere an international agrcement dOcs nOt provide fOr any rule of la、 アappllcablc to

the investlnent dispute beはんアeen a cOntracting state and an investor of anothcr con―

tracting state,suggest the contours of international la品メs roic in these disputes.

In thc absence of agrecment on thc applicable la吊 ″by the parties to the dispute,

the secOnd sentencc Of Articlc 42(1)of the lcSID Convention is to be applied in prin―

ciple.ウThe treaty―based sOurcc Ofthcse ne恥 アarbitration cases justifICS a different legal

8  seC, θ
g., Treatt Establlshing a Colllrnon Ⅲlarket besycen Argentine一 Brazll―Paraguay一

Uruguay,Mar.26,1991(founding the South Pttnerican conllnon lnarkct which is the forrtlnncr

to出lERCOSUR(“ Me夕4cクグο6θ脅2栃切冴θ′Sクダ')),reprinted at r%″″″ク″。%ク′五錯ク〃Ma″ れのな,
6ヽ1.30(1991),p 1041.

9  Convention on the Scttiement Of lnvestrnent Dlsputes Bebyeen States and Nationals of
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framc吊アork than traditional contract―based arbitration cases.Rclying on the distinction

beぃveen treat、アーbased and cOntract―based clairllsぅICSID tribunals have allo吊アed fOr the

appllcation of international law,as embodied in bOth thc BIT zlnd custOmatt la恥らas

吊アell as the domestic law Of the cOntracting state for arbitratiOn clairns brought under

treaties.In thesc situations, international la、アoverrides domcstic law、vhen there is a

contradiction besveen them.Furtherlnorc,international law lnay be applled by itself

as a body of substantive RユleS,lf the specinc facts of the dispute so justi特

Arbitrations undcr lntcrnational EconolnicAgrecmcnts andJapancsc Practicc

Hiroyukl lshigc

Director General,Tradc POlicy BLlreau

Ministry Of Economy,Tradc and lndustry

Responsible for Japanese policy on both inbOund and Outbound fOreign direct in―

vestrncnt)Hiroyuki lshige, directOr general of the Nlinist13‐ Of Economy, Trade and

lndusはy's Tradc POlicy Bureau)cOntributed to the conference by prOviding his insights

on recent trends in investor―state arbitrations His analysis tOuched On thesc arbitra―

tions'most frequently disputed industrial iclds, the tillle span of dispute sctticment,

the spread of countries defending clailYIs,popular legal strategics,and恥′inning rates,

among other issues.

Hc also rccounted the expericnces of Japanese companics rclated tO bllateral in―

vestlnent treaties(BITs)and invcstrllent arbitrations,including thc reccnt Sクブ物たクcase 10
lnvolving a JapaneSe securities company, and sOmc dil‐ Rcultics that Japanesc IIIining

companics faccd in inaking investlnents in Latin 2代merica

Mrt lshigc then clabOratcd On hO恥ァinvestIIlent treaties can be reinforced by inter―

governmcnt consultation on improving forcign busincss Operating environments.To

this end)he dcscribed the Japanese cxpenences related to thc Japan_帥IcxicO Econorlaic

Partnership Agrecment(EPA)and the Japan_vietnamチ Oint initiative,Hc extended his

prescntation to sho恥アhO恥アbusiness cnvironment consultations could facllitate investlnent

treaう/negotiations bet、veen」 apan and china,and other countrics in the futurc.

The Director―General also dcscribcd thc trends Of BIT negotiation恥アorld吊アldc.Hc

pointed out thatJapan should increase its number of BITs promptly and sct out a stra―

tcgic ttamem/Ork tO select candidates fOr future BIT paAners.He cOncluded his presen―

Othcr Statcs art 42(1), Oct 14, 1966)reprinted at rれた″%ク″。72クアニqgク′Ma彪 ″クな) るヽol.4
(1965),p 539(“ Thc Tribunal shall decidc a disputc in accOrdance with such rtlles ofla恥ア

as lnay be agreed by thc partics ln the absencc Ofsuch agreemcnt,the Tribunal shall apply

the la恥ァOf the Contracting Statc party to the disputc(including its rllles on the cOnflict Of

laws)and such rules Of international law as lltlay be appllcable.")

10 S,アクたクル2υ容″物θれなどレ0物 θ才ヽ珍筋θ″ク%冴ジ v 切 うθ Czccみ ズの物みブた,Partial Award,March
17)2006(Perlmanent COurt ofArbitratiOn),α 伊クガクあル ク″<httpi//、"騨 、v.pCa― Cpa org/sho恥 ア

pagc
asp?pag_id=1149>
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tation by mentioning some pollcy areas品 アhcre further effoAs may bc made,such as

crcating a cioser link bctwcen investlnent insurance and BITs

虻 Th■ TIES OF THE OFFICEIN 2008

1. The Gencral NIccting of thc Japan Branch ttras held on Aprll 19, 2008 at San,o

Kalkan,Tokyo

a   や`/ith regard to iscal ycar 2007:

(1)  The nnancial account of the」 apan Branch for nscal year 2007)audited

by Mr NIasaki Orita and ttlr 2代kira Kattramura,Auditors,as prepared by

NIr lヽoshio Kumakura,Trcasurcr,was subn■ ltted and approved by the

Arlccting

(11) The gencral affairs of thc Branch dLlring this tcrlll恥
アerc reported by

Profcssor Naoya Oku、 ハFakl)Secrctattr―General

(111) Thc acadelllic activities of the Branch during this terln吊
アere reported by

PrOttssor Yllil IWasawa,Director of Planning

(lv)The publlcation of Number 50 of 7物 θル ク77aSθ力7777″ク′げ rれたγ77ク″0″クプ

五ク″恥ras reported by profcssor Akira Kotera,Editor― in―Chicf

b  WVith regard to nscal ycar 2008:

(1)  The flnancial account of the Japan Branch for nscal yCar 2007,audited

by lMr Masakl Orita and Njtr Akira Kawamura,Auditors,as prepared by

Arlr ■lc)shio Kumakura, Trcasurer, 品 ras sublllitted and approved by thc

hIIceting

(11) ThC budgct for iscal year 2008, as prepared by Arlr.取
名oshio Kumakura)

TrcasurcrR was subnlltted and approved by the l■
rlceting

(111) The general affairs schedulcd for this terln、内アerc presented by Professor

Naoya Oku恥 ′akl,SccrctalY General

(iv) Thc acaden■ lc activities schcdulcd for this terll■ 品アere presented by

Prottssorヽ 竹li lwaSawa,Dircctor of Planning`

(v) The prOgress ofthc editorial work forヽスolumeう l ofγみθプ″ρじ″7θSθ ttaγ♭00た

oだ ア″姥γ%ク″ο″ク′ Zク″ was reported by Prottssor Akira Koteraぅ

Editor―in―Chicf

2   Councll hltectings恥アcrc held t品「icc for iscal ycar 2008 and dcalt with the follo恥
アing

lllatters,

a. At the nrst regular Councll NICeting of 2008 held on April 19, 2008 at Sanlo

Kalkan,Tokyo:

(1)  ThC inancial account of the Branch fOr nscal year 2007 and its budget

fOr flscal year 2008vヽere reported.

(11) The general affairs of the Branch for iscal ycar 2007 and the program

for flscal ycar 2008、アere approved.
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(111) The acadelllic activities of the Branch during flscal ycar 2007 and the

progran■for nscal yCar 2008、アere approvcd

(lv)The publlcation of NLImber 50 of 7功 θル ク″容 θス″%物 クブ|メ r7/7姥″″ク″0物 クブ

エク切and the progress ofthc cditorial work for Volume 51 of 7務タラρク切θSθ

乃グうοοたげr72彪″%冴″0″ク7エクω were reported

(v)The f01lowing persons were admitted as new mcmbers ofthc Branchi

lヽoshi予口kl Lce,Associatc Professor,Nagasakl Prefectural lJniversity

Kentaro Wモanl)Assistant Professor,Universitt of TOkyo

Sookycon Huh,Proicct Rescarcher)university of Tokyo

Kazu)■lkl Nemoto,Lccturcr,Sophia University

H a c  B o n g  S h i n , P r o t t s s o r , A o y a m a  G a k u i n  U n i v e r s i呼

b. Atthe sccond Rcgular Mceting of 2008 held on Novcmber ll,2008 at Shigaku

Kalkan,Tokyo

(1)  The inancial condition ofthe Branch was reported

(11) The gcneral affairs of thc Branch恥 アere reported

(111) The acadcll■ic activities of the Branch恥′ere reported.

(lv) The prOgress of the editorial work forヽ 拓①lumc 51 and wblume 52 of ttθ

ル ク″容θ乃クルοοそヴ物″″″ク″ο″クア五ク″was r e p o r t e d

(v) Thc following persons werc adlnittcd as nc、 I NIcmbers ofthe Branchi

■ヽlrniko Nakanishi,ProfessOr,Senshu l」 niversity

Fabian Jec,Attorncy at Law)Kelvin Chia Partncrship

Takaml Hayashl,Prottssor,Doshisha Universi呼

Keisuke Takeshita,Associate Professor,Tokyo肺 Ictropolltan university

HalimC Sakal)Professor,Nagoya Univcrsity

Yoko Hayashl)Attorney at La恥 「,Athena Law Ofacc

NOTICE

Professor Emcritus Ribot HatanO of Gakushuin university passed a恥アay on 16 N生arch

2008 atthc age of 76.Hc恥ァas a lnember ofthe Council ofthc Japan Branch from 1997

to 2006.

Professor Emeritus lchiro Kato ofthe LInivcrsity of Tokyo passed a恥アay on ll November

2008 atthe age of 86 Hc was a inember ofthe Councll ofthe Japan Branch ttom 1980

to 20031

ACTIVITY OFTHEJAPAN BRANCH COMM1lTEE ON CLIMATE CttGE

Initiated by the proposal ofthc Japan Branch in September 2008,thc ILA Executive

Council approved the crcation of thc lnternational ConlI131tteC on the Legal Principles

on Cllmatc Change chaired by Professor Shinyaぶ /1urase in November 2008.
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Upon the cstablishment of the lnternational Colrlll■ittce,thc Japan Bttnch Cornrnittec

on Cllmate Change was establlshed in December 2008 in ordcr to facllitate and provide

inputs to the work of thc lnternational Co■ llnittee The ofacers and members of the

)apan Branch Con■ lllittce arc as follo恥アs:

Akiho Shibata(Kobe Univ,Co― chair)i■ttkari Takamura(Rttukoku Univ.,Co― chair);

Osamu■ loshida(Univ of Tsukuba, Rapporteur); ヽ 名oshinori Abe(Gakushuin Univl);

JuniChi Eto(Sophia univ.); Takco Horiguchi(Hokkaido Univ.); Kenii Kamigawara

(Sophia univ。 ), Tsuyoshi Kawasc(Sophia un市 .); Mari Koyano(Hokkaido Univ);

Shinya lMurase(Sophia universi呼 ); Kazuhiro Nakatanl(Univ`of Tokyo);TomoakiO

Nishimura(Ritsumelkan Univ.);YLlmi Nishimura(Univ of Tokyo);Masataka Okano
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