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ACTIVITIES

I ` ACTIVITIES OF THE INTERNATIONAL LA｀ じ̀/ASSOCIATION O「 JAPAN

THE FIFTHEENTH ACADEMIC CONFERENCE

(2007)

Datei  Apri1 2 1,2007

Piacci San,O Kalkan,University of Tokyo

T h c  C o m m O n  T h e m e i  P r o c c d u r a l  l s s u e s  i n  l n t c r n a t i o n a l  A d i u d i C a t i ( ) n

出【orning Scsslon!

Chairt  PrOttssOr

speakeri Pro農 〕ssor

AFternoon Scsslon(1):

Chairi  PrOttssor

Speakeri PfoSessOr

Speakeri Prottssor

Attcrnoon Scssion(2):

Chaifi  Presidcnt

Speakcri ProFessor

Spcakeri Pro晨〕ssor

Kazしtya Hifobc,Scikei t)n ivcrsity

Hisakazu Fuiita)Kansai Univcrsity

Takanc Stlgihara)Kinki University

Chikako Taya,Hosci tテ nivcrsity

Kanako Takayaina,Kyoto University

Tcrumi Furukawa,Fukし loにa Jogakuin university

HironobLI Sakal,Kyoto Llnivcrsity

Shunichiro NakanO,Kobe University

StrLICturc and FLlnction of lnternational Crirninal

JLIStiCei cooperativc Rela〔ionship ofthe ICC and the L)nitcd Nations

Hisakazu Fuチita)Kansai Univcrsity

In the prescnt worid,ditfcrent illtcrnational tribullals or or涯:ans have廷耳ivin廷革

diffcrcnt interpretations of international law principles or rt1les,which has provokil■g

the problem―oricnted argtlment of fragmenta〔lon of intcrnational law,Follo聯′ing to

the Report of the Sttldy Group of thc ILC(Fragmcntatioln of lntcrnational Law (A/

CN.4/L/702)))the paradox of globallzation has icd to its incrcasirlg tragmentatioll一
一

that is, to the Cmergcncc of spccialized and relativcly aLltOnOmoLIS Spheres of social

action and struc[Llrc。(par.5)International crirllinal law seems〔o bciong to one such

specialized systcm.It givcs icgal expressioll to the``fight against impunity,''(par.10.)

The problem of the ICC treatcd hcrc is concerning thc relationship bctwecn

the ICC and the UN(Security Council)i OnC iS a coopcrative relationship(rererral

problern)and the othcr a concllfretlt or prcvalling one卜
How′ to eStablish the ICC

is decisive to scc itS StrLICttlrC and fじinctlon マヽhile thc ad hoc tribLinalS such as thc

ICTY and thc ICTR wcre cstabllshcd by UN Security Cotlncll rcsolutlons acting

under Chapter VII of the UN Chartcr and thcrcfore considercd as a subsidiary



384 THEJAPANESE ANNUAL OFINTERNATIONALIフ AM′   [No,50)2007]

organ of the SecLlrity Council)thc ICC was cstablished by a trcaty(thc RoIIlc ICC

Stattltc)aS an indcpendent Organizatlon having a lcgal pcrsonality.FroIIn this, the

structtlrc,power and function of these bodies are ditterent.For example, 恥/hile the

I C T Y  h a s  c o n c u r r c n t  o r  p r e v a l l i n g  i u r i s d i C t i o n  o v c r  n a t i o n a l  p c n a l  t r i b L l n a l , t h c

IC(,complcments national penal[ribunals.Another is the diFFcrencc of an aspcct of

thc trigger rnechal■islll,that iS, rcrcarral and/Or dererral to thc ICC by thc Security

Councll.

Thc ICC may excrcisc its iurisdiCtion(with respcct to a crimc rettrrcd to

in Articlc う)if‐
“
a situation ill恥アhich one or lllorc of stlch cril■■cs appears to havc

been colllrnittcd is rcttrred to the PrOsecutor by thc Security Councll acting under

Chapter VII of the Charter of the United INations"(Articie 1 3(b))。 ThiS power of

reSefral is not given by the Romc Statute but by Article 39 of the Charter.Thc

Scctlrity Council llnay dctcrll■inc such a situation as a thrcat to the pcacc)and dccide

its reFerral to the PrOsecutor as mcastlrcs to maintain or rcstore intcrnational peacc

and sccurity.The Sccurity Council lllay refcr nOt only a situation but also a particular

casc if it composcs a thrcat〔 o thc peace.As an cxanlplc of thc rirst rcterral,thc SC

Resollltlon 1593(2005)on DarfLlr,“Acting under Chapter VII of the Charter of the

United Natlons",dccides“to rettr the situation in Dartllr since July l)2002〔o the

Prosccutor"ofthe ICC`

As the cttects Of the rcttrral to thc convcntional regirlle of[he RollDe Statutc)

thC iurisdictions of thc rCC may be extcnded by somc derogations l‐rolla principlc

reglllating itlriSdiCtion of the rcc(Article 1 3)Further,in dcciding the rcttfral,tlle

SC rcsolution may dccidc that IIlcmber Statcs shoLlld nOt exercise their national penal

iuriSdiCtions Ovcr such a casc.

On thc other, by thc principic of Kompctcnz― Kompetenz, the ICC has

thc power to control thc icgality of thc rcferral of a sittlation by〔 he Sccurity

Council.However,it is very doubtful丘 〕r thc ICC to control troIIa thc viewpoint

Of intcrnational law a threat to the pcacc on ttlhich thc Security Council has widc

discrctional po、、アer.

On the obligatlon to cooperate with the ICC in its investigation and prosectltion

Of crimcs(Article 86),thc Security C()uncil may takc evcn enttrccd mcasures in casc

Of nOn_cooperatlon of the rnel■aber States,regarding it as a thfcat to the pcacc、

As to the qucstion of deFerral,by Articlc 16,“No invcstigation or prosecution

may be cOllllnCnCed or proceedcd with(under this Statutc)ttpr a period of 1 2 jlaonths

atter〔he Scctlri〔y Council,in a rcsolution adoptcd under Chaptcrヽ
/11,has reqLlested

〔he COLlrt tO that ef~tect;that requcst lllay bc rcnc、ved by thc Council under thc samc

conditlons.'

聯1/hile it is no〔cicar whcther thc sitしlation of defcrral bcing regardcd as a

threat to thc peacc is ca(lsed by thc investigatlon and proscctl〔10n in chc ICC or by

亡he p01itical backgrOしLndS, the irnplementation of the resolut10n on dcterral nlay



ACTIVITIES 385

deterrninc thc melllbcr Statcs do not coopCratc with the lCC against thc tcrms of

dettrral.The ICC canaot control in ttct thc legality of stlch dcttrral.

In conclLlslon, 、vhilc thc ICC has been cstabllshed by a convcntional basis

in fraglllentatioll of international law, it tllay approach tO thc so―callcd wOfid

penal collrt oniy by the intcrvcntion()f the Sectlrity CoLinCil thrOLlgh thc triggcr

mechanisl■3 ofthe ICC.That is,the ICC may have iurisdiCtion to all States as well

as all nattlral pcrsons in thc 、アofld by thc relefral of the sitヒlation to thc ICC by

the Scctlrity Council Howcvcr)thC illtcrvcntion一
一rettrral and dettrral― 一of thc

Security(3oLinCll rcprcsents the coordinating or stlbordinaring rclations bet恥
′cen

the ICC and thc UlN.Thc valuc― choicc of peacc or sCCurity in the intcrnational

COmnlにlnity seems to prcvall over that ofiuStiCc by thc FCC.

Rulcs of Evidcncc in lCTY and in ICCi Privllcgcd lnttrrnatlon

Chikako Taya,Hosci Univcrsity

lnvcstigative clues of war crirncs in thc contlict zones sllch as Bosrlia,arc otten

brotlght about to thC Pfosccutor's knowicdgc,丘 )r cxalllple,by the L〕lttHCR‐ which

has its own task to prOtcct reftlgees.Stlch intorllnation)although very usettll in

cstablishing the truth for criIIlinal itlStiCc,should be givcn ccrtain dcgrec of privilcge

tlndcr iudiCial procedurc to reconcilcヽ with other important obicctiVCS Carried out by

thc UNHCR.

ICTY Rllles 70,97 addrcss this concern,and ICC Statutc Articleう4分 (c),ICC

Rules 82,7 3 deal With this matter.

But they do not nlcet the real necds of the prcsent sittlation and are expected

to evolve in ftlture.For cxamplc,ICC Rlllc 73 mentiOns thc ICRC only,considering

its longstanding history and rccognitioll by thc intcrnational corllrnunity But same

p r i v i l e g c  s h o u l d  b c  c o n s i d c r e d  t t r  t h c  U N H C R  a n d  p e r h a p s  c v e n  t t f  N G O s  s t i c h

as lvにdecins sans Frontiёrcs.And in this context, it is、
アofth paying attention to

thc ICTY Appcal Chamber's decision on subpocna of Randal(Wアasl■ington Post

correspondent;Brdianin case)whiCh gives iarger testiIIlonial privilegc丘〕f iourflalists

than traditionally adllnittcd cont‐idential sotlrccs.

It says qLlalined privllege should be considered to、
アar correspondcnts bccause

of thC&LCt that if they arc tOrcibly brotlght bcSore the lnternational TribLlna1 0n a

rOutinc basis,then they are to bC perceived as potcntial witl■csSCS fOr the prosecution

and thcir abllity to obtain information and thtls infOrtll the public on issLlcs of

general concern would be signitlcantiy damaged.
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Kanako Takayallla)Kyoto University

The Dict is ctlfrcntly passing the bill丘 Dr thC“ Law on Cooperatlon with the

r(EC''(prollauigatcd 臣 【ay ll, 2007)The llnain purposc of intcrnatlonal crill■ inal

iuStiCC has bcen to overcomc the `(cLLiture of unpunishmcnt.)' M/ith that regard,

thc ICC gives priority to national critllinal iLlrisdictions using the principle of‐

subsidiarity.At thc samc tirne,thc IC(]aillns to achicve a higher icvel of protection

Of htlman tights than other intcrnationai tribに lnalS The Rome Statute gives great

consideration tO thc rights of deFcndants as、 アcll as thosc of victitl■s.Dcspite political

restrictions,grcat hopcs arc entertained of the rOlc of the COurt.

The procedure of the IC(E stands betwccn thc Angio― Saxon adversarial systcm

and thc Contincntal― ELlrOpeall inquisitorial systcm,Thc Romc Statlltc itsclf has as

many as 1 28 Articles and prescribes thc detalls ofits prOceedings.It lllakcs a contrast

tO thc ``casc-lawF'' approach adoptcd by othcr in〔 ernatlol■al tribunals,Ncverthclcss,

even thc Statutc〔 ogether、with other rules of the Court havc not clarined cvcrything.

The CoLlrt nlにlSt COnCrctizc its proceedings throLLgh prac〔icc

The procedure of thc ICC consists of illvcstigation,conttrmation of thc charge

by the Pretrial Chan■ ber, thc ttrial and appcals.Sincc thc ICC docs nOt have any

CXCCLltiOnal power,its workabitity depends ialtlch on the cooperation of lllcmber and

non―IIlctlaber Sta[cs.

Our bili concerns mostly this part of the Statutct Thc JapaneSC ICgisiaturc chose

t■clcvcr way to rllinillnizc thc law by qL10ting the cxisting iaws on internatlonal

cooperation so that the strtlcturc of oLlr crilllinal law and crinlinal proccdurc rcn3ainS

untouchcd,Ho、 vever, therc arc somc discrepancies bctwecn the new bill and the

exis〔ing systcm)sLICh aS non―application of linlltation and doubic crillninallty, and

adIIlissibn of guilt.

New Functions of the ProvisionalコvtteasLlrCS

by thc lnternational Court OfJlls〔iCe

卜Iironobu Sakal,Kyoto Univcrsity

The lnternational Court of JuStiCC arirmcd a legally binding effcct Of thc

provisional rneasurcs in I′″Gr″″〃case,so that the Cotlrt lnight assurc to implcment

t h e m  c f f c c t i v e l y , t o r  p r e s c r v i n g  t h e  r i g h t s  o f  t h e  p a r t i e s  i n  t h e  i u d i c i a l  p r O c e s s .

D e s p i t e  i t s  o r i g i n a l  s i g n i n c a n c e , h O w e v e r ) t h c  o b i c c t  O f  t h e  p r O v i s l o n a l  m e a s u r e s

has already expanded into the non―aggravatlon of disputes,evetl illto the protcction

Of human fights and the rcspcct of humanitarian law, as the substantivc rulcs of

international la、v have dcveloped in such areas.い江oreover,this sitllation may producc
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Proccdural lssues in lnternational Criminal JuStiCe:

Ff()ln thc Viewpoint of Criminal Law
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opporttlnities in w′1lich thc parttes ca1l LlsC thC provislonal llncasLireS politically and

even arbitrarily.

Facing such possibly unilatcrat abLlses of lDrovislonal lllcasurcs by the parties,

thc Court rathcr tends to makeヒ lsc of tthis instittution as a tool丘)f inanaging overall

cOnflicts bct、/cCn thCm.Evcn if the ttrgcncy should bc lacking,or if any β/″〃7″

yr/r″句urisdiCtion should nOt be cstablished in thc incidcntal Phasc,thc CoLlrt has

cxprcssed its vie、vs toVヽard thc disputc in qtlcstion in〔hc rcasonintt of thc ordcr,nOt

in its operative parti it “市ヽeicomcs'' thc(re)start of thc llegotiation bct、vecn parties

OLltSidc thc Coにlrt, Or exPrCSSes ``thc grca〔 conccrlR｀
' abotlt thc grave vlolatlons()f

human rights()ど thCヒlSc of丘)rcc,and so oll Sollle cases rcveal that thc(3ourt iTMly

play the r01e of ttl cOnclllator)and irl othcrs as a rigid prociailllcr of ia、
v,thoLltth both

rct‐lect the positivc intcrvcntion by the Cotlrt in ordcr to lcad partics to thC t‐Inal

sOlution of the dispu〔c bctwecn thcm.This opcration of thc prOvislonal llleasurcs can

bc considercd as a part Of thc new ttlactlons丘)r disputc n■anagemcnt by〔 hc Court.

Provisional Remedies in lntcrnational Commcrcial

A r b i t r a t i o n  a n d  A n t i― SL l l t  i n l L L n C t i O n

ShunichirO Nakano,I(obc【ゴniversity

Under thc Japanesc arbitration law,thc arbitrai tribunal may order an interim

nleasurc of prOtection at the request of a party Thc la、v colltains no exprcss provision

On its cxectltion,ヽwhich shall bc undcrstood to excludc thc cntorccabllity of such an

ordcr.In thc Resort Condominiutlls Casc of 1993,enftlrcelllcnt of a ttrcign tribunal's

p r o v i s i o n a l  r e m e d i e s  u n d e r  t h e  N Y  C o n v c n t i o n  w a s  r e i c c t c d  b y  t h c  A u s t r a l l a n

COLlft.However, if thcrc are good rcasons to grant an arbitrator powcr to order

provislonal rcmcdies, it would be desirable to makc them cntorccablc in ordcr to

cnhancc their ettcctivencss.In Germany(Articie 1041(,CP),SwitZeriand(Article

183 PIL),the Netheriarlds(Articic 1051 CCP)and Singaporc(Articic 28 ArbL)sllch

measures can bc enforccd if thcy arc ordcred ill the domestic arbitration proccdurc.

In 2006)thc“ Rcvised articlcs of thc UNCITRAL Model Law on intcrnational

Commcrcial Afbitratlon"and Articlc 593 of the ncw Austrian CCP opcned thc way

tO thc intcrnational entorceabllity of Stlch mcasures,恥/hich would colltribtltc to the

cffectivencss of internatlonal coFllIIICrCial arbitration.Fronn thc thcoretical vicwpoint,

the cotlrt's iuriSdiCtion to ordcr prOvislonal remedics should bc restrained if the

arbitral tribunal ls ill a position to grant crtective tllcasures.

Anti―stlit iniunctiOns collld bc a tlscful tOol to prcvent vcxatious ttOrcign coLlrt

litigation that is incompatibic wi〔h the arbitral agreement bet、veen the partics.

Contrary to thc German High Court decision of 1996,it wili not vlolatc iudiCial

sovereignty of thc ttrum state,as ttf as the obieCt Of thc order and its en魚 )rccmcnt

is iOcatcd within thc tcrritOry of thc ret■dcring state,Ho恥/cver,considcring the
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cttectivcness and quickness of thc prOcedLlrC,anti―stlit iniunctiOlls、vould be more

adcquately grantcd by the arbitral tribLinal itseif,as the SGS Casc of thc lCSID

arbitration sllgttestS・

ACTIVITIES OF THE OFFICE IN 2007

l  T h e  G e n c r a l  M e c t i n g  o f 〔h c  J a p a n  B r a n c h  w a s  h e l d  o n  A p r i 1  2 1 , 2 0 0 7  a t  S a n l o

Kalkan,TokyO.

a. ヽ マith regard to nscal year 2006 1

(1) The linancial account of thc Japan Branch丘)f tiscal ycar 2006,aLldited by

lhfrt Nttasaki C)rita and Nttr.Akira Kawatlaura,Atlditors,as prcparcd by N〔 r.

ヽ
ア
oshio Kumakura,Treasurer,、 vas subnlitted and apprOvcd by the臣 生cctil■g.

(11)ThC gCneral al‐ fairs of thc Branch dtlring this term werc rcported by

Prolessor Naoya Okuwaki,Sccretary― Gencral.

(111)ThC academic activitics of thc Branch during this tcflla wcre reported by

PrOttssor Yしlii IWasawa,Director of Planning.

(lv)The publication of Number 49 of Tあタプ″″″容夕A〃〃ァ/″/″だr〃′ヶ″″ルθ″″′と″夕
,

was reported by Profcssor Akira Kotcra,Editor― in_Chief.

b. WVith rcgard to ttscal ycar 2007:

( 1 ) T h e  b L l d g e t  t o r  t t s C a l  y c a r  2 0 0 7 ) a s  p r c p a r c d  b y  M r  Y o s h i o  K u l l l a k u r a )

Trcasurcr)恥アas stlbIInittcd and apprOvcd by the N丘ecting.

(11)The gcneral affairs schedtlied ttr〔 his tcri■l were prcscnted by Prottssor

NaOya Okuwakl,Secretary― General.

(111)The acadcmic activitics schcduied tor this term wcre prescntcd by PrOrc‐
ssor

Yuii lwaSawa,Directof of Planning.

(lv)ThC prOgress of thC cdit()rial work ttr NumberうO of T力βノr7p″″“fβ A″
″〃″′

丁 r″″夕″″〃′″θ″″′と〃″ and Volume 51 of T虎 ノ
r7p″″夕∫ビ形″ルθθたr7/r″′夕″″″″ブθ″″ブ

L″″was rcported by PforessOf Akira Kotera)Editor― in_Chicf。

2. CoLlncil NreetingS WCre held twice for fiscal ycar 2007 and dealt with〔 hc

偽1lowing matters.

a. At the ttrst rcgLllar Council.hreeting Of 20()7 held on Apri1 21,2007 at Sanio

Kaikan,Tokyo t

(1) The nllancial account of the Branch tor nscal yCar 2006 and its budgct ior

島scal ycar 2007ヽwerc reportcd.

(11) ThC gencral attairs of thc Branch負 )r ttscal ycar 2006 and the progranl lor

tiscal ycar 2007 wヽere approvcd.

(111)The acadenlic activitics of thc Branch during fiscal yeaf 2006 and the

program丘 )r nscal year 2007 wヽcre approved.

(iV)ThC publication of Numbcr 49 0f Tカプ″″″夕‐12ム″″〃″ノ丁r″′タダ″″ルθ″″/
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乙″̀ ィメa n d  t h c  p r O g r e s s  o f  t l l c  c d i t O r i a l  w O r k  t o r  N u m b e r う( ) O f  r ルシゥ〃〃t p  l ♂

A″″〃″/ザ
‐
F″″〃″ルθ″〃′ん〃況,and Volumcう1 0f T/1aプ″〃″タヤyt″ルθったr7/

r″″夕″″″′ブっ″″アと″タメwaS rCportcd on

(v) Thc島 1lowing pers()ns werc admittcd as ncw members ofthc Branch

一
JattS Hartlcy,Sccond Sccretary,Ncw Zealand Embassy
一一ChikakO■ ザa,Prottssor,HOsci Univcrsity

―一KazLlyOri lto,Lectllrer,L〕niversity of ShiztiOka Prettcttlre

一一Tomonori N宜 zushillla,Associatc Protcssor)Nagoya University

― Kcnzo Tada,AssOciatc Professor,University of TeikyO_Hcisci

― Dai ttllladaぅAssociate PrttssOr,Okayama University

一一Ycjshiaki SatO,Lecturcr,PIirOshillla City Lすniversity

―― TOmOkO Fukamachi,Lccttlref,FukLloka lntcrn狂 10nalモチniversity

十一YLltaka YOshizawa, Scnlor Rcscarch Fcllow, Resc― arch ins[itute of

Capital FoflllatiOn

― Koii NishimotO,Lecturcr,Senshu University

_Takashi Miyazakl,PrOttssOr)Nagoya Kcizai University

― P h i l i p p  O s t e n , A s s o c i a t c  P r o t t s s O r , K e i o  U n i v c r s i t y

bt At thc secOnd Rcstllar Niccting of 2007 held on OctOber29,2007 at(テ akushi

Kalkan)TOkyo

(1) The tinancial cOnditiOn Ofthe Branch was reportcd on.

(11) 1・hc gelleral altairs of thc Branch、、′as rcpofted on.

(111)Thc academic activitics Of the Branch wcre rcpofted on.

(lV)The prOgrcss of thc cditOrial wOrk ttr Number 50 of 7物タノ″β″″容夕A″″〃″′

ゲr″″夕″″″″″θ″″/と″″and V01umcう1 0fT物′ノ″″″解】物ルっった丁r″レタ″″″″″っ〃″/
と″″とノwas rcportcd on.

(vi)The偽 1lowing persons were adm i〔 ted as ncw Members Of[hc Branch

― M 宝i k a  H a y a s h i , A s s o c i a t c  P r o t t s s O r , K o b e  U n i v c r s i t y

一一Tctsuya Tclyoda,Lccturer)Akita lntcrnatiot■al Univcrsity

― Huang Renting,AssOciate ProttssOr,Tc・ zukayama University

一 Mitsuru Kurosawa,Proressor)osaka Univcrsity

NOTICE

PrO丘〕ssOr Emeritus Ko Nakamura Of Keloヒ アniversity passcd away on FebrLla駒12o07,at

thc tte of 79`Hc has been a member of〔he Council oftheJapan Branch sincc 1988

(I(aZLlhiro lNakatanl)


