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ACTIVITIES

I ACTIVITIES OF THE INTERNATIONAL LAW ASSOCIATION OFJAPAN

THE THIRTEENTH ACADEW[IC CONFERENCE

(200う)

Da〔e: Apri1 9,200う

Piacci San,O Kalkan,Tokyo

The CommOn Theme ofthe Afternoon Sessloni Globalizatiot■ of the lnternational

Financial lvlarket and State Sovereignty

N[orning Sessloni

Chaifi       PrOfessor Teruo Komofl,Hokkaido Universi〔 y

Speakef:     ProFessorJun,l Nakagawa,University of Tokyo

Atternoon Scsslon:

chairi       Emcritus Prottssof Kazuaki Sorlo,Hokkaido Univesity,

Tezukayama University

Speakeri     Professor Hidcki Kanda,University of Tokyo

Corntnentator: Professof Takashi Kubota,N■ seda University

Speaker:       ProSessor TetsL10 N【Orishita,Sophia University

C o m m e n t a t O f :  P r o t e s s o r  A k i f a  K o t e r a , U n i v e f s i t y  o f  T o k y o

Spcakert     Mr Akira Ariyoshi,M[inistry of Finance

CommentatOf:  ProSessof Yoo Hyucks Soo,Yokohama lヾ atlorlal University

Statc Sovereignty,International Organization tlnd Giobaliza[lon

__The lrnpact of Globalizatlon on the Sovereign Sta〔c Systcm一

Jun'l Nakagawa,Universi〔y of Tokyo

Econorllic globallzation(hercinaf[er【
`gioballzatlon")were pfOmOted both in

trade and international ntlancial transactions However, nofmarivc/institutional

ftameworks for the prOmotion of globaliza[ion showcd a striking contras[in these

t覇/O flelds や̀′hlle the tibefalization of worid[fade took place thfOllgh international

law and intefnational ofganizations,namely thc(3ATT and tl■c WTO,1lbefaliza[lorl

Of internatiot■ai ananciat transactions was realized〔hrough voluntary ini[iatives by a

small grOup of deveioped cotlntries,with weak nofmative and institLltiOt■al

framework,As a restlit,the impacts of giobalization on thc sovcreign states sys〔cm,

which is[he prevalling s[ructtire of the modcrn intcrna[lonal soctety,were dit‐Ferent

in[hese two flelds,so are[he challengcs to thc contempofary nofmative/ins[ittltional

魚ameworks ln[rade,undcr[hc strengthcned lc3al discipline of[he｀ 市′TO wich

eniarged coverage, maチOr challet■ges are in i[s ef6cctivcness(deve10ping coLlntry
m c m b e r s ' d i f f i c t l i t y  i n  i m p l e m e a t a t l o n , a b t i s c  o f  a n t i d L l m p i n g ) , l e g i t i m a c y
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(coordination Of[rade liberalization and other nationa1 80als such as environmental

protection,100d security),and eFflciency(siowness Of multilateral trade negotiation,

loM′leve1 0f agrcemcnt). In international llnancial〔ransac〔lotls,a gfOup of nofllas

werc rccently creatcd in Order to achievc stabihty of in〔ernational flnatacial systelll,

such as Basel Accord and Basel II They are legally nOn―binding,and were dralted

and are being implemented thrOugh in〔irlla〔e cooperation bet覇′cen the flnancial

regulatOry authorities and the flnancial sec[Or.They,Cherefore,dO nOt Fall within the

〔raditional normative/insti〔utional frarllework Of sOvercigD S〔atc systelll.The

challenge, then, is hOw tO legi〔ilnatize them Can they clailn legi[ilnacy withotlt

sovcreign consentP Can their iegitilnacy be based oll the endOrsemen[of the

Financial Stability Forurll, I取〔F and theや`′Orld BankP Or, can it be bascd on the
`“
international cOmmOn interest"ofavoiding flnancial crisesP

Rulemaking in lnternatlonal Finance:Basel II

Hideki Kanda)Univcrsi〔 y of TokyO

In June 2004,The Basel Committee On Banking Supervision(“Committeeわ)

releascd the lnternatlonal Convergence of Capitalヽ 在easurement and Capital

Standards: A Revised Framework,the ncH′ capital adeqLlacy framewOfk corllrnOnly

knOwn as Basel II  In this Article,I exarlline i〔s legai na〔ure,and ask、 whcthcr and

why tllis will be succcssful in the international flnancial corIImunity

There arc diffcarent patterns of rulemaking in internatiOnal flnance Thesc are,

for example, cOnventions, fules isstled by in[ernationa1 0fganizations and sof〔 law.

The“ Basel AccOrd" is intended tO be sOft law,becausc[he Corlllnittee cxPlicitly

s[ates〔hat it shOuld serve as bcst prac[ice,not a binding la覇′ Nevertheless,the Basel

Accord I(in 1988)has been implemented in rnOre than 100 cOuntries(far beyOnd

t h e  m c m b e r  c O u n t r i e s  o f  t h e  C o m n l i t t e e ) , a n d  t h e  B a s e l  I I  i s  e x p e c t e d  t o  b e

implemented in a sinilarly wide basis

The success can be attributed〔O speed,expertise and po覇′er of implementation

associated with bank stlpervisors and regulatOrs覇 ′hich are〔 he parties to the

Conllnittee.This,hOwever,is not the stlttcient cOndition ttr the success to happen

P01itics aside,twO matters sccn■ to be the key frOrll a legal perspcctive― that is,

rulemaking is made within thc scOpe wi[h覇 ′hich participating supervisors have

power ofregulatiOn in theif iurisdictiOns and therc is an implicit agreemen〔as to the

relatiOnship between the home cOuntfy and host cOuntry of ttnancial institu〔 lons

Supeβ′isOrs in a host country exercise rheir power to fegula〔e Flnancial institutions

while they assume that those institutiOns are adequately rcgula〔 cd in their host

COLIntry  Vヽithout these cOnditiOns,rulemaking stlch as Basel I Or Basel II would

prObably nOt have been successful
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In[ernational l■EOnctary Law and」LlriSdiCtion

Tetstlo M[ofishi[a,Sophia Universi[y

There are two issues which a[tract recent acadcrllic interesc in intefnational

mone[ary lawi Dollariza[lon/Eurolza〔lon and extratefritofialチurisdiction

On D01larizatlon/Eur01za〔lon,Etlfopean Cen[どal Bank has shOwed i〔s posi〔lon

that it does not weicome unilateral adop[ion Ofthc EurO by a cOuntfy not belonging

to the Ellropean Ⅲ[onetary Unlon,while the United States tends to cOnnive such use

Of US d01lars by anOther country ThOugh IN〔F opines tha〔 there is no basis of

in[ernational la覇′10f isstling cotln[fy to prohibit the use of its ctlrrency by another

colln[どy,the issuing country should be fecognized i[s righ[under inteどnational law

to feqtlest anothef country to llse its curfency under ceftain conditions,which are

nccessary[o avold advefsc ctFcct On thc monetary pollcy ofthe isstling cottn[ry.

Article 319 of US Patflo〔Act,which aims to comba[〔 errorism,cnables US

atlthorities to loffeit funds held for a FOreign bank itl a l」S interbank accOtlnt at US

bank urlder certain conditiorls,by deerning the funds deposited a〔the loreign bank

in the foreign cOuntry[o have becn deposited into the in[erbank accotlnt in the US

There are strong argumen[s[ha〔〔his prOvislon vlolaces[he principle of international

law on iufisdiC[lon.

Thc issue Of iurisdiCt10n is also imPOr[ant ttf economic sanc〔ions such as

disputed in the lamoLIS Libyan Arab Fofeign Bank case.Though different views have

beerl shOwcd on hO研′[o evaltlatc tha[case, lt is s[11l uncleaf how internatiorlal law

works On govcfrlmental interventiOns in international inancial transactlons. It is

importan[ to develoP fules of itlterna〔ional laH′ 、vhich may contfol unreasonable

extraterri[orial assef[1011 of juriSdiction

Evolucion of the ll■EF_Role atld FLlnC[lon

Akifa AriyoshiぅAttinistry of Finarlce

Ofiginally set llp as an institu[ion to PfOVide the ffamework for thc

international inOnctary sys[c rll, thc r01c and function of[hc INEF has cvolved

considerably over tirne The Fund was conceived with ttur rnain ftlnctlons se〔oLl[in

i[s Ar〔iclcs Of Agreemen[:Forurl■ttr in〔ernatlonal none〔ary cooperationi facilitating

trade thfough elirllination of exchange controls tor curren[transac[lons;promo[ion

of exchange rate stabillty;and provislon of inancial stlppoft tor balance―of―Paymen〔 s

adiuStment Howevcr,by thc 1980's,the FLind's fole had diminishcd in all areas

except the last:It had becOme generally accep[ed that exchange con〔 fols were nOt a

viabic pollcy irlstrllmen[in an era of 310br■lizatlon,、vhilc nat10nal governments had

become increasingly unwi1ling to explici[ly sub)ugate dOmestic policy treedom[o

maintaining cxchangc ratc parity
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The Fund con〔inued tO play a usefし1l r01e in iacilitating flnancial fes〔ruc〔uring

FOr indebted cOun〔ries, but giObalizatiOn Of capi〔al r13arkcts bcgan to lilnit the

FLInd's ability to play such a rOlc Asian currency crisis brOugh〔 to fOcus Fund's

linitatiOns and shortcOmings ln thc wake Of the dcbate On the reforrn of

interna[10nal rnOnetary architecture that fol10wed,the Fund's rOle seenls to again be

shifting, lowering its reliance on lending and shifting increasingly to imprOving

transparency ofinfOfma〔iOn on cOuntries'econoIIlic and nnancial conditions

M′ith thc Fund's Originally envisaged fole signincantly diIIlinished,the wOrld

appears tO be turning to Llnilateral and regiOnal arrangements to achieve stablll[y Of

exchange ratcs.These inclLlde d01lariza〔10n and regiOnal arrangemen〔s inclLlding[he

cstabhshment Of the EurO and thc emerging molletaryごooPcration in Asia

ACTIVITIES OF THE OFFICE IN 2005

l The General Mceting of the Japan Branch was held On APri1 9,200うat San,0

Kaikan,TOkyo

a   M′ith regard tO the flscal year 2004:

(1) The flnancial accOunt of the Japan Branch fOf flscal year 2004,audited by
Mr Shun)i YttnaF,AuditOr,as prcpared by Mr YOshiO Kumakura,Tfeasurer,

wcre subllai〔ted and apprOvcd by the rnecting.

(11)The gencral affairs Of the Branch during[his term were repofted by

ProFessor Shinya取【Llrase,Secretary―General.

(lil)The acadernic activities of the Branc1l during this tcfm werc reported by

ProfessOr Naoya Okuwaki)E)irector Of Planning

(iv)Publica〔10n Of Number 47 of The」apaneSe Annual oflntcrnational Law was
reported by PrOfessOf Akira Kotera,Edi[Or_in、Chiei

b.  With regard tO the flscal year 2005:

(i) Thc budget fOr flscal year 2005,as prepared byヽ 在f Yoshio Kumakura,

Treasurer,was submitted and apprOved by the rnceting

(11)The gencral afFairs scheduled fOf this tcfm were presented by PrOfessOr

Shinya取【urase,Secfetary―General

(111)The academic activi〔ies Of the Branch scheduled fOr this term were

presented by PrO丘:ssOr Naoya Okuwakl,E)irectOr of Pianning

(iV)The PrOgress of the editOrial wOrk fOr Numbers 48 and 49 of rあ 。」″P″″衛マ

ム″″//zブゲr″レタ″″クルθ″″プと″″was repOrted by ProfessOf Akira Ko[era,Editof―
in―Chiei

2.  COuncil Meetings were hcld twicc fOr flscal year 200う and dealt with the

F0110wing ma〔ters.

a. At the flrst Regular Council Mee〔ing of 200うheld on Apri1 9,200うa〔San,0
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Kalkan,Tokyoi

(1) The fillancial accoun〔Of the Branch fOr nscal year 2004 and its budge〔 for

flscal year 2004 were approved

(11)'rhe general afttifs Of the BfzLnch during flscal ycar 2004 and the program

for ascal year 2005 wefe approved

(111)The academic ac[ivi[ies of the Bfanch dLIfing flscal yeaf 2004 and the

program for nscal ycar 200う were approved

(iV)The publication of Number 47 of rル ジ物夕/7/2解 A″ ″//zブゲ r″″ケ″″″ブθ物 ′と″″ and

[he pfogfess ofthe editorial work fOr Numbers 48 and 49 were rcported on.

(v)The f0110wing persons were admitted as new fegular members ofthe Bfanch.
― Hifoshi N[1[oma,Associa〔 e PfofessOr,Univcrsi〔y ofttokyo
― Hifoyuki Banzal,Lccturer,Surugadai University

― Naoki lwatsukl,Lccturer,Rikkyo University

― Ytlka Fukunaga,Leccurcr,ミ ュscda Univcrsi[y

― Tetsuya Nakano,Associate ProfcssOr,Kansai Universi[y

_ Takashi KLlbota,Professof,IVaseda University

― Dai Kaneko,PrOtessor,Yananashi Gaktlin Universi[y

―J u n  T S u r u t a , L c c [ u r e r , J a P a n  c o a s t  G u a r d  A c a d e m y
― Suzu Tokue,Solicitor,Hefbert Srni[h

一 A[suko Nishimura,ProFessor,Tohoku University

― Hifoshi Oc,Professof,Universi[y of Tokyo

b  A[[he second Regular Councllふ 在eeting of 200う was held on November ll,

2005 at(3akushi Kalkan Bunkan,TOkyo:

A t  t h c  o t l [ s e t  o f  t h e  m e e t i n g , 1〔w a s  r e p o f t e d  w i [ h  d e e p  r e g r e t  t h a t

M「 Masacstlgu Mi[stlkl,who had sefved as audi[or Of the Association fof a numbcr

of years,died on May 26,200う 取【f Mi[suki was a brilllan〔Prac[iCir13 1awyef and a

great expcrt of private international law.

(1) The flnancial cOndition Of[l■e Branch was feported on

(11)The gcneral attairs oithe Branch覇′as rcpof[cd on

( 1 1 1 ) T h e  a c a d e m i c  a c [ i v i t i c s  o f  t h e  B r a n c h  w e f e  r e p o r t e d  o n

( i V ) T h e  p f o g r e s s  o f t h e  e d i c O r i a l  w O r k  f o f  N u n n b e f  4 8  a n d  4 9  w e r e  r e p o f t e d  o n .

(v)The偽 110wing pcrsons wcre admi[[ed as new members Ofthe Bfanch

_ Akira Kawamura)Attorney ac Law,Anderson,Mori&Tomo〔 sune

― Etsuro KLlrOnuma,Professof,IVaseda University

_ ふ江ika Okochi,Associatc PfofessOf,TOkyo University of出 [arine Sciencc and

Tcchnology

― Yoshinofi Abc, Associa〔 e ProressOr,Gaktlshuin Universi[y

(Shinya Murase,Kazuhifo Nakatanl)


