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ACTIVITIES

I.ACTIVITIES OF THE INTERNATIONAL LAM′ ASSOCIATION OFJAPAN

THE TWア ELT/ES ACADEMIC CONFERENCE

(2004)

Date: April 10,2004

Place: San)O Kalkan,Tokyo

The Common Theme:The Changing FunctiOns of Diplomatic Protection and

the Protection of Rights ofll■dividuals in lnternational Law

N【orning Session:

Chairi   Profcssor Kimlo■ 子akushi,1)Ri〔sumeikan Asia Pacinc University

Speakeri  Professor Vaughan Lowe,University of Oxford

Speakcri   PFofessor 4ヽakoto Kirnura,Senshu University

Afternoon Session(Part l):

Chaif:    Professof KaOfu Obata,Nagoya University

Speaker:   Associatc Professof Yunai Nishilnura,Sophia LIniversity

Speakeri   Professor Nobuyuki Kato,Hokkai Gakuen LIniversity

Atternoon Sesslon(Part 2):

Chairi    Professof N【 asato Dogauchi,Mア ascda University

Speakcri   Profcssor Koresuke Yamauchi,Chuo LIniversity

Speakeri   ProfcssOr Takao Suanli,Waseda University

S L l m m a r y  o f  t h e  p r e s e n t a t l o n s i  S e e  t h e  f o l l o w i n g

T h c  l n t e r n a t i o n a l  C o u r t  o f J u S t i C e  a n d  D i p l o m a t i c  P r o t e c t i o n
Vaughan Lowe,University of Oxford

lfa S[ate mistreats a national oF anOther State and vlolates international la口r,for

example by arbitrarily imprisoning hirn or by connscating his property withou[

compensatlon,the State of which the iniured person is a na〔ional may bring a claim

against the wrong―doing State. It rnay excrcise dipiomatic protectlon in respect of

the iniured natiOnal

The doctrine of diplomatic PrOtection has several foots Historically,it is a sur―

vival of the practice of rnOnarchs in writing to each other to complain of rnistreat―

ments of their subiects Logically,it setted at a later stage in the development of

international law to explain how it is that the rllistreatment of an individual can vlo―

lare the internatlonal law that detcrlnincs the rights and dllties of S[ates,and give

rise to an international claim ヽ|アith the rise of the modera State and oFinternational

human fights iaw,those two rOots have withered;and they n0 1onger anchOf the doc―

trine of diplomatic protection in the way that they oFaCe did  There is,however,a
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more gerlerai need,which persists today and arguably mus〔always persist within a

legal system  Tha[is,[he need for thOse who bring interna[lonal clailns to answef

the question)、vha[busincss is it of yoursP Wha〔,as iawycrs say,ls youどあιフJJ物″″“

It is tha〔need which is the central pOint Of rny papef;and my argument is[hat the

despite the attention given to dip10matic prorectlon and State respOnsibility by the

lnterrlatlonal Law Commission,the qLlestlon ofあ乱s」″″″〃′is being ne81ected.

E)iploma[ic Protec〔lon and the Deve10pmerlt oflnternatlonaI PrOtection

Of Human Rights

取[akotO Kimura,Senshu University

lntroduction

I    WOrk Ofln[crt■a[lonal Law Comrl■ission oa Diplomatic Pfo[ection

I I  O v e r v i e w  o f  F i r s t  R e p o r t  b y  D l l g a r d

III  Intluence ofDevelopment of Hulllan Rights PrOtec〔lon on Diplomatic Protec[ion

IV  E)iploma[ic Pfo〔 ectlon as aぶ在eans for Securing lmplementatlon of Human

Righ〔s Treaties

V   Fundamental COn[radictiOns lnherent in the Established Notlon thac S[ate

Exercises Diplomatic Protection as i[s Own Righ[

VI New Problems of Dipiomatic Pどo[ec〔lon Arising wi[h Development of

lnterna[lonaI Protection of rluman Rights

VII 正 )istinction and lnteraction betwcen Dipioma〔 ic Protectlon and Human

Rights Protection

VIII Other Proper Functions andィ ク方θ″カウタ″′夕Of E)iplomatic Pfotectiot■

IX  Necd for Sccuring Procedtlral COntro1 0f E)iplomatic Pfotec[10n

X   Some other Pど oblerns

Concluslon

The Relevance of E)iplomatic Protection in Today's lntefnatlonal Law

YLlrni卜丁ishilnura,Sophia Ut■iversity

ln iigh[of[hc rapid grow〔h of var10us treaty fegirnes(LlniVersal of feglonal htlman

rights[reaties,Inixed arbitra[lol■s under[he ICSID etc)where individuals can claim

their righ〔s under internacional laH′difectiy against FOreign States,as well as recognition

in some States of certain exceptiorls lof the sovereign immunity f[Om domestic litiga―

[lon,[he relevance of the classical institution of diplomatic Protec〔lon is being ques―

tioned fecen[1ンIi as〔he PCIJ Stated in the Mavfommatis case,by taking up the case Of

One Of its subiectS and by fesofting[o the dipiomatic protection,a State is assefting its

own fights,覇′c rnust consider what kind Of effects those recent fecogni[lon of individtlal

rights should beaf On[his classical insti[utlotl. For example,whether the State espous―
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ing its national's clainl and resorting to diplomatic protection can dispose of natiOnal's

righ[s as stipulated in ccrtain lump―stln■agreemetats can be a problcm

This repof[,exp10ring relationship bctH′cctl individuals'interests and natiOnal

States'rights under the laコr of diplomatic prOtcction,questions the recent tcndency

to understand this institution as a tool 10r promoting individual hLlman rights and

points oLltvヽe Should recognize difFerent bases and fationales of each flelds Of inter―

national law

E)iplonaatic Protec〔ioll and lnformal(3ood Offlccs

Nobuyuki KatO,Hokkaigakuen Univcrsity

W′hile dip10ma[ic protection(lormal cspOusal)〔 o which the local rcmcdies rule

applies shOuld be distinguished fIHonl informal diplomatic assistance(good ofaccs)

frOn■〔hc lcgal and theoretical polllt of view,“a surprising number of actions taken

by the State Departlnent and by diplomatic agents abroad have",asJ G M′et[cど

points out,“in reali〔y becn nO different flHom …forrllal prOtests of represcntations"

Article l of the Draft Articles provisionally adop〔ed by thc ILC in 2002 dcflnes

dip10matic protectlon conflnilag〔his concept to Statc's action in respect of an iniury

to its natiOnal “arising frorl■all intcrnationally wrongful act" of another State

マヽhile such a dennition and scope of diplomacic protec〔lon is oftcn stlpported by

academic、writers,there seems to have been cascs of diploma〔ic Pfotection H′hcre any

intcrnationally wrOngftll act was not invoked,as″あ夕Sタタ′レグ″″Lθ″″」C″J夕inthc n C I

J(1929)Moreover,while consular pro[ection is and shOuld be distinct from diplo―
ma〔 ic ProteCtiOn,the I C J disCerncd“ interdcpcndence of the rights of the State

and of individual rights" in才あ夕Aクタ″″″″〃θ″あ夕″フVI夕χ″f″77N″″ブθ″″ん C″」マ(2004).

Taking these into account,thc reporter exaIIlined the dennition and scope oF diplo―

matic PfoteCtiOn and i〔s relatiOnship覇′ith o〔her nleans of protcction of nationals

Hc considers the deanition and scope of dip10matic protec〔 lon in the ILC Draft

Articles tO be rather narrow in ligh[Of State practice,thoLlgh the boundary with the

Othcr rneans ofprO〔ection is ambiguous

NatiOnality Of a COrporation and Diplomatic Protcction fof Corporatiorls in

lntcrnational Law

Koresuke Yamauchi,Chuol」 niversity

First of all, national laws are of[en feferred to on the Occasion of decision Of
``nationality"of a corporation.In the Civil Code,there is no statutory rule relating to

dennition of a Foreign corporation,but our〔heory and praxis consider a foreign cofPo―

ration as a lcgal entity established by forcign iaB′s. In Conflict Of Laws,there is nO

s〔atutory rule abOut personal law of corpOrations The Supreme Cour〔 rnentioned,
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h o w e v c r , t w o  f a c t O r s ( e s t a b l i s h m e n 〔a n d  s e a t ) A  f o r e i g n  c O m p a n y  i n [ h e  C o m m e r c i a l

Code is detlncd as company establlshed by loreign iaws ln the Banking Act,a fOreign

bank is based on forcign iaws and besides it has been licensed to prac[ice banking

business in tha[cOtlntry A na[10nal corpora[lon itl the lncOme Tax Act is an cntity

having the head omce in〔his country and a rOfeign corporation is an cntity cxcep[

national corporatiotls.Thc Shipping Act has adopted a cOntrol―theofン Thcsc differ_

ences are caused by different purposes of var10tls ia覇′s The universal in〔erpretation is

indispensable〔o〔he lnternational Law Sccondl乃we can flnd the覇′Ord“natlonality"

Of a cOrporation in mal■y books concerning ln[erna[lonal Law.BLlt WC havc no s[atll―

[ory fule concerned “nacionality'' of a corpora[lon.Thc reason why the atlthors tlse

this expfcsslon should bc lnadc clcar Barceiona―Tractlon―casc is f[eqLlentiy quOtcd in

many articics abOut diplomatic prOtcction This case is introdtlced by many scholars

with diKerent understanding.Thiどdly, 1[ ls said thac a Calvo―clatlse is void tlnder

lnternational Law However,thcre is nO furthcr cxplana[ion for an inlplicatlon of this

phase When the con[facting parties didn'[adOpt a Calvo―ciause in theif cot■tfaCt,健w

cotlr〔s in South―Arnerican cout■〔ries l■■ay decide[hat a Calvo―rule in their own codes

is able[o apply as a rnandatory prOvislon A CalvO―ciausc lncans the tefritoriallsrll in

lnterna[ional Law I[is it■fact equivalent to the lex ttfi―pどinciple in Col■tlic[Of Laws.

ELlropean lntegfation and E)lPloma[ic Protec[lon

Takao Sllallal,市̀raseda La▼′School

This presentatlon deats with two distinct issues on diplomatic pro[ection tlnder

the progress of intcgr4■tion thfoLlgh[he ELlfopean Union  The nrst issue col■cefnS

diploma[ic pro[ec[lon in the con〔ext of relatiOnship between M〔ember States of the

EU It is considered herc whethcr Or not anyふ江cmber State can exccute the right to

diploma[ic pro〔cc[ion under in[ernatlonal law against anothefぶ江cmber S[a[e,which

inft・inged che EC law I[is cxpected within the EU tha[such disptltes orl thc EC law

are resolved thrOugh collf〔proceedings bcforc the ELlrOpean Cottr[of JLISCiCe.

ThcrefOrc, 1[ is generally unders〔OOd [ha[[hcre is no ac[ttal pOssibllity of utillzing

dip10matic pどotection wichin〔he EU It seems ditflct11[tO[otally excludc thcorctical

possibility Of dOing stlch pro[ec[lon,hOwever The secorld issue relates to diplonlaric

PどOteCtiOn in the context of relatiOn betwccn EU Attember States and〔he thifd cotltl―

tries outside the EU After the cOming into rorce Of N【aas〔どich[Tlreaty in 1993,every

national of a W【embcr S〔ate is granted cicizet■ship ofthe Unlon by the EC Treaty,and

i[is in pafticulaどp[ovided[hac every na[lonal sllall be cnti〔lcd〔o protection by thc

dip10matic or constllar au[hOri〔ies of any Attember S[ate(Articlc 20 of〔he EC Trea[y)

There is a cOntlict over ho覇′ to interpret this provislon  Although 41 1c、v bどOadly

il■terpre〔 this provislon so[hat i〔 can cover ordinary dipioma〔ic prOtection, Il■ost

incillding[he ELlfOpeatl Comrl■isslon stlpport narどoB′interpreta〔lon、vhich contlnes it
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tO the right to receive assistance fl・Om diplomatic authorities in the third cOuntries.

The EU has highiy deve10ped itself as a selユcontained regilnc. However,the EU is

still made up Of var10us elements having different natures. Such hybrid nattlre of the

EU largely rcFlccts upon discusslon about diplomatic Protection in the EU.

The COMMEMORATIVE SEMINAR FOR DR.THOMAS BATY

Under the co_sponsorship of〔hc ILA」apan Branch,the ComillcmOra〔ive

Seminar for Df Thohas Baty(1869-1954)was held in thc afternOon of Apri1 9,

2004,at SaniO Kaikan Of the University Of TOkyO,On the occaslon of the flftieth

anniversary of his death Dr.Baty served as icgal advisbr to the Foreigllヽ4irlistry of

Japan betwecn 1916 and 1941,and also be〔ween 19う2 and 19う4. He was instru―

mcntal in establishing thc ILAJapan Branch in 1920(1)

The Serninar's colnmon theme was“COntributions Of Dど,Thomas Baty and their

Reappraisal",and it was Presided over by PrOFessors Shinya Murase and Jun'iChi Eto,

both Of SOphia l」niversity. The flrst speaker was ProFessOr 1/atlghan Lowe of Oxford

Universi〔y whO spOke on“ i「he Piace Of Dr Baty in lnternational La覇′Studies in the

20th Ccntury" Mr Toshi)irO Naka)ima,former JuStiCe of the Supreme Court Of

JaPan,fOfmer DirectOr General of the Treaties Burcau of the JapaneSe FOreign

在ヽinistry and alsO VIcc_President of the ILA Japan Branch,3ave a detalled accOunt

and appraisal of the“ WOrk Of Dr Baty as Legal Adviscr to the Japanese Foreign

在ヽinistryH' Then,Mr.ヽ 江artin Gofnal1 0f OxfOrdshife,a rclative of Dr Baty and suc―

cessor ofthe Baty Archive,spoke on“ Thc Litt of Df ThOmas Ba[ン
"像)

During the coffee break,participants were il■vited〔o an cxhibition of phOtOs of

Dr.Baty、 汀hich had been brOught by Mr.and Mrs.Cornall

The fOurth speaker was ProfessOr Hatsue ShinOhara Of｀ 岡イaseda LIniversity who

sPOke On “Thomas Baty: A Traditionalis[ in the Study of lnternational Law in the

lnterwar Period" A paPcr was also given by PrOfessOr(Emeritus)Jun'iChi Akiba of

工Iito[subashi LTniversity on“Dr.Thomas Baty(1869-19う 4)and Private lnternational

Law:In Search fOr Clues of Reappraisal of Baty's Theofy" ProfessOr(Emeritus)Toshlo

Sawada,Presiderlt of the ICC International Court of Arbitrarion,gave his“ ThOugh[s

on Dr.Baty)"which was fol10wed by Mr Kyoichi Usul,former editOr OfB″7響ブS力″″″

and an old friend of Dr.Baty since the 1930s,who shared his mernOries with the par_

ticipants on Dr.Baty's favOrite dish,“Curricd Rice with Eggs"

(1)    Sec Shinyaヽ 4urasc,“Thomas Ba〔 y in JaPant sccing thrOugh the Twili3ht,'Tあ夕B″ ,7jわ

予杉″,Bθθ姥ゲ ′″′夕,″″ガθ″″′工〃を′,vO1 73,2003,PP 31)-342)

(2)   Sce Martin Gornall,“Df ThOmas Baty(186919う4):Le3al Adviscr tO thc」apanesc

Porcign 在ヽinistry 1916_1941,"in Bブθgr,1)みブ●″′Pθ,サ拓″ブな,vol V,ed Sif Hugh Coftazzi,to bc Publishcd by Thc

Japan SOCiety 2004
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The Seminar was a[tended by some 80 peoPle,and was lollowed by a rcception

ArnbassadOf Chusei<牡 mada,rllember Ofthc Uさ Iヾn[ernatlonal Law Comrnisslon and

advisef[o[he Ofganizing Cornlni[[ee of the COmmemOfative Serninar,gave a

remark on Df Ba[y's cOntribu[iOrl and tharlked the participants

Mr. arld M【rs Gornall,甲′ith theif daugh[ers,Erica and Elizabeth,visited the

grave of Df Baty at Aoyama Cemetery on Apri1 8 who were,oined by PrOfessOf and

Mど s.Lowe,Mr.Joseph Altham and a number Of」 apanese ftniends.The GOrnalls vis_

1 〔e d  L a k e  C h u z e n , 1 , N i k k o , O n  A p H l  1 2  a n d  1 3  a n d  w e r e  a b l e  t O  i d e n 〔1 けt h e  l o c a ―
tion of Df Baty's old stlmmer house〔hough the hOuse itself had had to be dem01_

ished in the 1990s.

ACTIVITIES OF THE OFFICE IN 2004

l  The General臣 [eetin3 0f the Japan Branch was heid On 10 April,2004 at San,0

Kaikan,TOkyO.

a  With fegard[o the nscal year 2003:

(1)The flnancial accOunt of the Japan Bfanch tof ascal year 2003,audited by
M ど。M a s a〔s u g u  M i 〔s u k i  a n d  M r  S h u n i i  Y あn a l ) A u d i t o r s , a s  p r e p a r e d  b y  M r

Yoshio Kumakura)Treasuref,wcre submitted and apprOved by the rllecting.

(11)The genefal affaifs Of the Branch during this term were repOfted by

PrOfessOr Shinyaぶ江urase,Secretary―General

(111)The acadernic activities Of the Branch during this term wefe repOrted by

PfOFessOf NaOya Okuwakl,Direc[or of Piannning

(lv)Publica〔10n Of Number 46 0f rゎs袋a″否夕A″″″″ノゲr″″グ″ク″ブθ″″′と″″was
rcpofted by PfottssOf Akira Kotera,EditoPin― Chiei

b.  マヽith regard to the flscal year 2004:

(1) The budget fOf flscal ycar 2004,as prcpared by臣 [r.Yoshlo Kumakura,

Treasurer,was stlbrllitted and apprOved by the rlleetit■g

(11)The general aftairs scheduled tOf this tcrm were presented by Pど 0危ssor

S h i n y a  M u r a s c , S e c t e t a r y一〇e n e r a l .

(111)The academic activities of the Branch scheduled fOr this[erm were present―

ed by PrOfessOf NaOya Okuwakl,Directof of Planntling

(iv)The PrOgress of the editorial work fOf Numbers 47 and 48 of Tあ夕s袋″″客タ

A″″″″ノゲr″テク″″ガθ″″ブと″″was reported by PrOtessor Akifa Kotera,Editor_
in―Chiei

2. CoLlnCll臣 reetingS were held twice fof nscal year 2004 and dealt with thc fol10w_

lng matters

a  At the ntst RegLllar COtlncll Meetin3 of 2004 held On April 10,2004a[Sanio

Kaikan,TOkyO:
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(1) Thc nnancial accoun〔of the Branch fof flscal ycar 2003 and its budgct fof

nscal yCar 2004 were approved

(11)Thc gcncral affairs Of the Branch during flscal year 2003 and the prOgram

fOr flscal ycar 2004 Hrcre approved

(111)The acadellaic activities of the Branch dLlring flscal ycar 2003 and the pro―

granl for flscal year 2004 were approvcd

(iv)The publication of Number 46 0f T/9夕 J″p,′2容夕A′夕′7//r7ブ丁 F″/27物″ルθ″2r7プLr7″
ノand

thc prOgress of the editorial覇′ork FOr Nllmbcrs 47 and 48、werc rcpor[cd on

(v)Thc fol10wing persons were adrarlitted as new regular members of thc Branch

―I《yo Arai,Associate Professor,Kyoto(3aktlen LIniversity
―H i f o k o  A k i z u k i , P r o f c 」s s o r , A s i a  U n i v e r s i t y

―Kanarlli lshibashi,AssOciatc Pro長3ssOr,TOkyo Univcrsity of Forcign LangLlageS

,IIidenori lnoue,ProfessOf,取[eisci LInivcrsity

,Aki Kitazawa)Associate Protessor,Keio University

,NaOzuni Kurokami,Associate PfofessOr,Okayama University

―K c i k o  K o , A s s o c i a t e  P r o t t s s o r , M i e  U n i v e r s i t y

―取【ari Koyano,Associate ProttssOr,University of Shizuoka

、Taro Saishu,Lecturer,Fisherics Collcge

_Kazuya Sakamoto)AssOciate ProFessor,]Kyushu lく okLlsai University

―Hiromi Sa〔o,Lecturer,National Defense Acadcmy

一【住suhifo Shigcta,Associate Professor,Osaka Gakuin University

―A k i h o  S h i b a 〔a ) A s s o c i a t e  P r o t t s s O r , O k a y a m a  U n i v e r s i t y

,Megumi Stlzuki,Associate ProFessor,Fukushima University

―YLlkari Takamura,Associa[c ProfcssOr,Ryukoku University

―Miyako Ta〔ematsu,Associate ProfessOr,■ amagata University

―Koji Teraya,Associate ProfessOr,University of Tokyo
―Shin,i TOkugawa,ProfessOr,Ritsumeikan University
―Itstlko Nakal,Professor,]くonan LIniversity

―Tornoaki Nishimura,AssOciate PrOfelssOr,Mie University

_ K c i k O  M O r i t a , R e s e r c h  A s s o c i a t e , N a t i O n a l  l n s t i t u t e  f o r  D e f e n s e  S t u d i e s

―Tetsuya Yamada)Associate ProfcssOr,Sugiyama Women's Co■ egc

―TomoyLlki Yuyama,AssOciatc PrOFcssOr,Kagawa Univcrsity

―Dai YokorlaizO,Lccturer)Kanazawa University

―TakLlya■/oshida)Associate ProFessOr,Akita Keizaihoka University

―SachikO YOshilコura,Associa〔c Professor,Hiroshirna Shudo University

―Thomas」 SchOenbaum,ProfessOr,Intcrna〔 ional Christian Univcrsity

―Tadashi lshikawa,A〔 toney―at―Law,Oh― Ebashi Law Offlcc

―T/akeO Kosugi,A〔 [Oney―at―Law,ヽ在atstlo Sogo Law Offlcc

―Yasuftlmi ShirOyama,A〔 toney―at―Law,Anderson Mori Law Offlce

―Wataru Stlcyoshi)Attoney― at―Law,Mori,Hamadaだ 文ヽ在a〔sumotro
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―ShinichifO Tanaka,A[〔 Oney―at―Law,Nakamura&Partnes Patent&Law Onlce

―A i j i r O  t t u n O d a , A t〔o n e y―a t一La w , N a g a s h i m a , O h n o & T s u n e m a t s u  L a w  O m c e

―Kazuhiko Yoshida,A[[Oney→ at―Law,Nakamura&Partnes Patent&Law OFice

―Tctsuo lto,PrOFessor,Tokai Universi[y

b  At[he secOnd Regular Courlcll臣 【eeting of 2004 was hcld On Octobef 12,2003

at Shigaku l<alkan,TOkyoi

(1) [hc flnancial cOnditlon of thc Branch was repof[ed on.

(11)The gcneral affairs Ofthe Branch was reported on

( 1 1 1 ) T h e  a c a d e m i c  a c t i v i [ i c s  o f t h e  B r a n c h  w e r e  r c p o r t e d  o n

( l v ) T h e  p r O g r e s s  o f  t h e  e d i t O r i a l  w O r k  f O r  N t l r l l b e f  4 7  a n d  4 8  w c r e  r e p o r t e d  o n

(v)The f0110wing persons wcre admi[ted as ncw mcmbcrs ofthe Branch.

―NaOkO Salkl,PfOfessOr,Keio Universlty

―TakaO Suami,PrOfessof,Wascda Utaivcrsity

―AttustaゑKamal Gueye,Polucy Researcher,Ins[icute tOf Global Envifonmental

Strategies

―Osarllu YOshida,Assistant PfoFessor,Tsukttba Universi[y

(vl)The COuncll apprOved the Study Group's repoft on the holding of the ILA

Conference in 201/4 in Japan On the cOnditlon that the prOpOsal be fatiflcd

by[he General lv【eeting in Apri1 200)

(Shinya.■rtlfase,Kazuhifo Nakatanl)


